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The Midwinter Meeting 


A most successful Midwinter Meeting of the Federation was held in 
New Orleans at the Royal Orleans Hotel on March 2, 3, and 4. Nearly 
three hundred persons were in attendance, including a large number of 
charming wives of members. 

Festivities began unofficially on Wednesday, March 1, as many members 
arrived a day early. The business part of the meeting began promptly at 
eight on the morning of March 2 with a breakfast session for the officers, 
board members and chairmen of committees. The Secretary-Treasurer 
reported a total membership of 963, with changes during the year because 
of the deaths of 13 members, 10 resignations and two judgeships. The 
treasury was reported to be in excellent condition. At the meeting 18 
applications were processed by the Membership Committee, and these 
persons were admitted to membership: 


Jack R. Anderson, V. Pres. and Claims Manager, Pan American Fire 
% Cas. Co., Houston, Texas 


Raymond L. Becker, Wilmington, Delaware 

Curtis R. Boisfontaine, Porteous & Johnson, New Orleans, La. 
William R. Brandt, Livingston, Barger & Brandt, Bloomington, III. 
Roman N. Eller, V. Pres., Mutual Service Ins. Co., St. Paul, Minn. 


Jim W. S. Frierson, V. Pres., Millers Mutual Ins. Co., Fort Worth, 
‘Texas 

William B. Hand, Hand, Arendall, Bedsole, Greaves & Johnson, 
Mobile, Ala. 

C. Howard Harry, Jr., Norristown, Pennsylvania 

Bernard Helfenstein, V. Pres. and Counsel, Consolidated Mutual 
Ins. Co., Brooklyn, New York 

Roger F. Hooker, Claim Manager, American Mutual Reinsurance 
Co., Chicago, Illinois 


Eugene E. Huppenbauer, Curtis, Foster, Dillon & Huppenbauer, 
New Orleans, Louisiana 


Wilson E. McLean, Q. C., Fennell, Wilson & Seed, Toronto, Ont. 


William H. Sanders, Caldwell, Blackwell, Oliver & Sanders, Kansas 
City, Missouri 
Irving H. Soden, Sulloway, Hollis, Godfrey & Soden, Concorn, N.H. 
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Lawrence E. Stern, Deputy Ins. Commissioner, Trenton, New Jersey 
William J. Threadgill, Columbus, Mississippi 
Bruce W. Williams, Williams & Skopil, Salem, Oregon 


Flavel A. Wright, Cline, Williams, Wright, Johnson, Oldfather & 
Thompson, Lincoln, Nebraska 


Several reports were made at the general membership meetings held 
each day following the officers’ breakfast meetings. Executive Vice- 
President Carro!l R. Heft reported on the progress of the Defense Re- 
search Institute and that the Federation would have representation on the 
board of directors of the Institute. A mailing explaining the Institute is 
being sent to all Federation members. 

Past President J.. Harry LaBrum spoke at length on the purpose of 
the Institute and the problems facing the insurance industry. Talks were 
given by other members on various insurance problems, particularly by 
Norman Risjord of Kansas City, David Green of Newark, Eugene French 
of Los Angeles, Leo Grossman of Cleveland and Donald E. Rhodes of 
Howell, Michigan. 

L. J. Clayton of Houston and Board Chairman Lowell L. Knipmeyer 
of Kansas City explained the purpose of the Federation Foundation. Dis- 
cussion was had as to how to implement the Foundation and secure con- 
tributions to it. A brochure on the Foundation was exhibited, and it has 
since been mailed to all members. 

Bernard L. Bertrand of East St. Louis, chairman of the Convention 
Site Committee, reported on sites selected for future meetings. An an- 
nouncement of the sites selected by the members appears elsewhere in this 
issue, on page 80. Edmund J. O’Brien of Chicago, general chairman of the 
1961 annual convention, reported on plans for the meetings to be held 
at the Drake Hotel in Chicago on August 2-4. 

Editor Charles B. Robison of Chicago gave a report on the Quarterly, 
introducing D. M. Cooper of Garrard Press, Champaign, Illinois, publisher 
of our Quarterly. The Editor urged members to submit articles for pub- 
lication, and to send in notes of interesting cases in which they may be 
involved. 

In a closed session the Federation Award Committee presented its 
1961 candidates to the Board of Governors. A final selection was made 
of the person to receive our Award next August. His identity will be 
withheld until the time of our convention in Chicago. 

The business sessions were well attended, and many members par- 
ticipated in the discussions. The social events were enjoyed by all, and 
special thanks go to George and Ann Woodliff for their fine party in a 
private home in the heart of the French Quarter of old New Orleans. 
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Towards an 


Automobile Compensation Plan‘ 


By ALBERT A. EHRENZWEIG! 


( Jotnmete EDMUND G. BROWN of California, in 
his inaugural message of January 5, 1959, announced his intention to 
promote an Automobile Compensation Plan as the best possible means to 
provide a prompt remedy and fair compensation for the accident victim who 
is now harassed by the delay, uncertainty and inadequacy of his recovery. 
Mr. Vestal Lemmon, on the other hand, had assured us that ali is well, that 
measures recently taken in other states were a ‘‘bitter medicine . . . admin- 
istered after the patient had recovered.’’? 

Let me say at the outset that I agree with Governor Brown that the 
patient is very sick, but also with Mr. Lemmon that the medicine is bitter 
and not well-chosen. To hand over the solution of our problem to the 
state would mean to lock up the patient in an asylum without having first 
tried to cure him at home. I firmly believe that you, the Industry, who in 
the past have so often led the way, will lead it again—provided you do 
not treat the patient as cured. Indeed, if you were satisfied with this treat- 
ment—you would not have asked me to be with you today. I want to 
thank you and Mr. Lemmon for this great privilege. 

The patient is sick, indeed. Two million people are injured and almost 
40,000 are killed by automobiles every year.* All the [aw has to offer to 


*Editor’s note—This article and the one following it by Professor Herbert A. Kuvin 
are intended to give the reader an insight into both sides of the controversial subject of a 
compensation plan for automobile accident victims. For an earlier discussion of the general 
subject of insurance for motor vehicle accident victims, see Symposium on Motor Vehicle 
Libility Insurance, 3 Fed. Ins. Counsel Quar. (Jan. 1953.) 

1 Walter Perry Johnson Professor of Law, University of California, Berkeley. This 
paper was given at the 16th Annual Meeting of the National Association of Independent 
Insurers in St. Louis, Missouri, on November 1, 1960 as a part of a panel discussion on 
the subject. For fuller documentation see the author's “Full-Aid’’ Insurance for the Traffic 
Victim—A Voluntary Compensation Plan, University of California Press, 1954 (herein- 
after referred to as Full-Aid Insurance). For reviews of this study, see e.g. Kalven, 33 Tex. 
L. Rev. 778 (1955); Kuvin, 8 J. Leg. Ed. 386 (1955). For critical discussion see also 
e.g. Greene, The Doctrine of “Liability without Fault’’ should not be Extended to Auto- 
mobile Accident Cases, 26 Ins. Couns. J. 247 (1959). To abbreviate the citations to the 
voluminous literature, footnote references are, wherever possible, to the most recent ex- 
cellent compilation by Gregory and Kalven, Cases and Materials on Torts (1959) (herein- 
after cited as Gregory and Kalven). 

7 Lemmon, Compulsory Insurance—A Toxic Brew, (1956) Ins. L. J. 695. 

® National Safety Council, Accident Facts (1960) 40, only lists the number of in- 
juries ‘‘disabling beyond the day of accident’"— (1,400,000). 
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them is the gamble of a law suit for ‘‘negligence’’, which at worst may 
bring final financial ruin to the hapless victim,* or at best a judgment after 
a protracted litigation® replete with guilty or innocent perjury,® with 
financial and emotional misery.7 At worst that judgment will remain 
worthless against an insolvent defendant,® or at best be collected with the 
help of a lawyer who will retain a substantial part of the recovery.® All 
insurance, be it voluntary or compulsory, now has to offer is the reduction 
of the number of uncollectible claims. It cannot extend these claims beyond 
cases of proved fault and the very existence of this requirement must neces- 
sarily affect the all-important process of settlement. To be sure, the 
Industry is doing, and will continue to do, a great job of contributing to 
the promotion of traffic safety.1° But the present defects in liability law 
and insurance will continue to haunt us unless we begin anew. 

These defects are of tourse not due to a sinister conspiracy. The indus- 
trial revolution of the nineteenth century suddenly faced the law with the 
demands of a new era. Although the only available tool, the remedy for 
‘tort’, had developed as a sanction of reprehensible conduct, and although 
only a negligible minority of industrial accidents could be traced to such 
conduct, this tool had to serve the distribution of the losses caused by new 
hazardous activities which were not only tolerated but even encouraged 
by society. This abuse of a legal device, however unavoidable, must be 
considered as the original sin committed in the history of our law of enter- 
prise liability, and accounts for those distortions of the law of torts which 


*Even assuming the accuracy of the figures presented by opponents of reform, at 
least one-third of the people of this country lack any kind of health insurance protection. 

5 See Zeisel, Kalven and Buchholz, Delay in the Courts (1959); Cf. book reviews by 
Hazard, 48 Calif. L. Rev. 360 (1960) and Heft, 10 Fed. Ins. Counsel Quar. 13 (Spring 
1960). 

* Similar observations have been said to reflect improperly on the jury system as such. 
Sub-Committee Appointed to Study the Proposed Automobile Accident Commission Plan, 
of the Automobile Insurance Law Committee of the American Bar Association (Report of 
August 30, 1960) at P. 60 (hereinafter referred to as A.B.A. Sub-Committee). This is 
not so. Anybody who ever was a judge, lawyer, witness or victim of an automobile acci- 
dent (I have been all of these) knows that a reconstruction of such an accident in the court 
room is necessarily based on emotional guess work. 

™ The A.B.A. Sub-Committee, at 21, opposes reform inter alia on the ground that 
only 2% of all highway injuries go to trial—an alarming fact when we consider the 
millions of injury claims which are either never raised or imprudently settled in fear of 
litigation or for lack of proof of fault. 

® All of the new, voluntary or compulsory, Uninsured Motorist Endorsements, how- 
ever desirable, fail to protect the injured pedestrian. See ¢.g. Caverly, New Provisions for 
Protection from Injuries Inflictéd by an Uninsured Automobile (1956) Ins. L. J. 19; and 
in general, Gregory and Kalven, 569-571. 

° On the “‘silent’’ impact of this encumbrance on the amount of recovery, see Gregory 
and Kalven, 464-476. On the relation of this problem to the unique denial in this country 
of reimbursement to the winning party, see Ehrenzweig, Shall Counsel Fees be Allowed?, 
26 Cal. St. B. J. 107 (1951). 

See Lemmon, What the Independent Companies are Contributing to Traffic Safety 
and Why? (1956) Ins. L.J. 418. 
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appear most conspicuously in the conceptual monsters of ‘“‘proximate’’ and 
‘‘adequate’’ causation by an “‘objective negligence’’.11 We continue seriously 
to ask our judges and juries whether the defendant in the split second of 
the agony of collision ‘‘could have reasonably foreseen’’ the harm caused 
by his act which, with the wisdom of after-thought, we declare to have 
been “‘negligent’’ in the light of fictitious facts. Presumptions of all kinds, 
legislative and judicial, have only given the appearance of reasonableness 
to this practice.!* 

If the institution of liability insurance has been resorted to to remove 
at least the uncertainty of recovery, it could do so only at the price of 
destroying the very basis of the liability rule. For, if tort liability exists 
to punish or admonish a “‘tortfeasor’’, punishment and admonition be- 
come necessarily ineffective once the defendant can protect himself by 
insurance against the consequence of his ““wrong’’. In fact, for that reason, 
early American courts felt constrained to invalidate liability insurance as 
such.1* Although this attitude could not last in the light of the urgent 
demands of daily life, the second sin, the use for the injured of an insur- 
ance designed for the protection of the injurer, was bound to create new 
confusion. 

Once liability insurance is tolerated and even encouraged as offering 
protection to the victim, it can serve its purpose only if made conpulsory. 
Otherwise, a new discrimination between those victims injured by an in- 
sured injurer and those not so fortunate becomes inevitable. In fact, nearly 
all countries have now introduced compulsory automobile liability insur- 
ance.!* In the United States, except in Massachusetts, New York and North 
Carolina, we have instead so-called Financial or Safety Responsibility Laws 
which have added insult to injury by permitting each owner or driver a 
“first bite’’: Only after his first accident is he obliged either to post security 
for any future harm or to take liability insurance. If he decides to quit 
driving, his first victim may seek his compensation elsewhere. Needless 
to say that other devices such as so-called Unsatisfied Judgment Funds*® 
and Impounding Acts (permitting the seizure of the “‘guilty’’ vehicle) 7 
are nothing more than patch-work since they leave untouched the source of 
the evil, the original sin of using tort liability to distribute inevitable loss, 
and the second sin of using liability insurance to secure recovery upon such 
liability. 


11 See in general, Ehrenzweig. Negligence without Fault (1950). 

12 See Gregory and Kalven, 309-365. 

18 See McNeely, Illegality as a Factor in Liability Insurance, 41 Col. L. Rev. 26 
(1941). 

4 See Full-Aid Insurance, 46. 

%® See e.g. Grad, Recent Developments in Automobile Accident Compensation, 50 Col. 
L. Rev. 300, 305-311 (1950). Foran analysis of supplementary devices, see e.g. Murphy 
and Netherton, Public Responsibility and the Uninsured Motorist, (1959) Ins. L.J. 491. 

16 See Gregory and Kalven, 728. 

i. a0 Fae 
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But even compulsory liability insurance,!* though bought at the heavy 
price of a new coercion, would only remove some of the hardship without 
striking at its root. So would the conceptually ‘‘impossible’’ but quickly 
spreading, ‘‘direct action’’ 1®; and the seemingly paradoxical, but equally 
desirable, treatment of liability insurance as an independent basis of 
liability 2° are but other symptoms of the evil. If compulsion is justified 
as it must be, by the law’s concern for the victim, how can we limit this 
concern to the victim of “‘guilty’’ conduct? How can we justify our prefer- 
ence for the victim of the guilty insolvent driver over the victim of the 
solvent but “innocent” injurer? The replacement of negligence liability 
by strict liability would not remove this inconsistency. Not only would 
there remain the theoretical objection that such a theme presupposes the 
paradoxical notion of an innocent injured “‘more innocent” than the inno- 
cent injurer.2! But retention of any kind of liability would continue to be 
accompanied by litigation, with the disgraceful fight for the maximum 
award”? and undue attention to the victim’s own conduct,”* as well as by 
multiple insurance of the same loss by those potentially liable at the ulti- 
mate expense of the public.2* The last feature with the attending evil of 
futile and expensive subrogation could again be only partially remedied 
by further patchwork.*® 


A new start is needed. Tort liability, the villain of the play, must be 
removed together with liability insurance, its accomplice. Insurance there 
must be, but an insurance of the loss itself where it occurs. Leaving aside 
the less pressing problems of compensation for property damage, accident 
insurance for third party benefit must be the basis of our future system 


8 Id. at 738-742. 

See Ehrenzweig, Conflict of Laws 32, 116, 132, 140 (1959). 

” See Ehrenzweig, Assurance Oblige, 15 Law Contemp. Prob. 445 (1950); Gregory 
and Kalven, 620-622. 

= On the possible psychological basis of this seeming paradox, see Ehrenzweig, A 
Psychoanalysis of Negligence, 47 N.W.U. L. Rev. 855 (1953). 

= See e.g. Fleming, Book Review of Belli, Ready for the Plaintiff, 46 Calif. L. Rev. 
137 (1958). 

= As ‘‘negligence without fault’’ (supra note 11), comparative negligence, now so 
strongly favored, would only mitigate, and thus perpetuate, the problem of contributory 
negligence. See Gregory and Kalven, 194-252. 

*In automobile insurance this multiplicity is primarily present in the concurrence 
of liability insurance, on the one hand, and collision and accident insurance, on the other 
hand. On the ‘‘ambiguities in the position of the liability insurer’’ in general, see Gregory 
and Kalven, 591-608. 

*® Such patchwork includes ‘knock for knock agreements’’, inexplicably outlawed in 
the United States (see Full-Aid Insurance, 25), “‘loss sharing agreements’’ (id. at 54 note 
128), arbitration which often dispenses with the attempt'at reconstructing the accident 
(id. at note 130), and partial abolition of subrogation by legislation (id. at 24). 
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of distributing the loss caused by unavoidable accident.2* Only thus shall 
we be able to avoid futile litigation and multiple insurance, and make 
possible the measurement of the victim’s protection without regard to 
‘fault’, in terms of minimum needs rather than maximum greeds. And 
this new start will not only help properly to distribute the losses inevitably 
caused by modern traffic, but also those increasingly troublesome ones 
caused by mass manufacture,?* and by what we should call ‘‘Medical acci- 
dents’’ reather than ‘‘Malpractice’’.?§ 

Many are the precursors of such a scheme. They include the German 
Air Law which relieves the air carrier of his liability to those passengers 
for whom it has taken insurance,”® the German Freight Forwarders Regu- 
lations which offer the same relief to the Forwarder who has insured the 
merchandise,®*® as well as the railroad, air and water carrier compensation 
schemes of Spain, Russia and Yugoslavia. But even in the law of motor 
vehicles we find the first indications of a new response to old needs. Thus, 
any First Medical Aid Clause which permits the victim directly to recover 
his expenses from the driver’s insurer without regard to liability, is nothing 
but an accident insurance on the victim’s behalf,?4 and the Canadian 
province of Saskatchewan,** like Japan,3* has adopted essential elements 
of the Columbia Plan which, like the schemes of several American** and 
Scandinavian scholars,*® had long recommended a general scheme of this 
kind.3¢ 


* The contractual (rather than tortious) basis of this scheme would have the 
additional important advantage of largely replacing litigation by arbitration. See Gregory 
and Kalven, 571. For foreign literature see Full-Aid Insurance, 61-65. Among writings 
in English see Strahl, Tort Liability and Insurance, Scandinavian Studies in Law (1959) 
201; Friedmann, Principles of Tort Liability and the Growth of Insurance; Miller, Inter- 
nationales Versicherungsrecht (Festschrift for Albert Ehrenzweig Sr. 1955) 25; Ussing, 
The Scandinavian Law of Torts: Impact of Insurance on Tort Law, 1 Am. J. Comp. L. 
359 (1952). 

27 See Feldman, Liability of Manufacturers of Home Furnishings for Harm Done by 
the Product, (1955) Ins. L. J. 519, espousing the author’s general plan of loss insurance. 

*8See Louisell and Williams, Trial of Medical Malpractice Cases 483, 583-594 
(1960); Louisell, The Parenchyma of Law 386-390 (1960). 

*® See Full-Aid Insurance, 27. 

Id. at 28. 

See James, Accident Liability Reconsidered: The Impact of Liability Insurance, 
57 Yale L. J. 459, 565-566 (1948): Gregory and Kalven, 565-566. 

See Gregory and Kalven, 757-760. The Saskatchewan scheme is not acceptable in 
this country, since it is essentially state insurance and based on low rates of compensation 
which compel preservation of tort litigation for excess recovery. But see Grad, Recent 
Developments in Automobile Accident Compensation, 50 Col. L. Rev. 300, 329 (1950). 

See Ehrenzweig, Automobile Security Act of 1956, 5 Am. J. Comp. L. 273 
(1956). 

“See e.g. Green, Traffic Victims: Tort Law and Insurance (1958); Ehrenzweig, 
Book Review, 11 Stanford L. Rev. 400 (1959). 

See Ehrenzweig, What I have Learned in Scandinavia (1954), Gjallarhornet 195. 

See Gregory and Kalven, 743-748. 


[9] 








In a little book on what I have called ‘Full Aid Insurance’’s* I have 
tried to develop a complete plan of automobile insurance which follows 
this pattern, but differs from earlier schemes primarily in requiring opera- 
tion by the Industry rather than by the Government, and by attempting 
to avoid coercion as far as possible. May I, for a brief description of this 
plan, quote from a critical but kindly review written by our moderator 
Mr. Kalven: 
“The plan, although complex in detail, can be reduced to three basic 
steps. First, it proposes ‘‘full aid’’ insurance under which the insur- 
ance company would pay, under a fixed schedule [keyed to minimum 
needs of low income groups}, damages for the injuries of all victims 
of the insured auto. This is of course a large extension of the current 
first-aid clauses, and the play on words is intended—we are to go 
from “‘first aid’ to. “‘full aid.’’ The introduction of full-aid insurance 
is to be accompanied by legislation relieving properly insured drivers 
from all tort liability. 
. . . The second major step creates an ‘‘uncompensated injury’’ fund 
for aiding any auto accident victim who is not the beneficiary of a 
full-aid policy. The fund is to be financed partly out of taxes [to 
take account of the benefit accruing to the non-motoring public] and 
partly out of payments collected from ‘‘criminally negligent’’ drivers. 
The third step calls for a variety of ‘‘recoveries over’’ from criminally 
negligent drivers. . ae 
Cn an experimental basis this plan could in part immediately be put 
into effect by the Industry without legislative interference. A new policy 
would authorize the insured’s victim either to avail himself of the new 
accident insurance ‘‘full-aid’’ clause while waiving his tort claims, or to 
insist on this claim.*® To be sure, a certain adverse selection would be 
inevitable, but valuable experience could be gained for later legislation 
which would abolish the tort claim by operation of law in any case in 
which the victim is protected by the new clause. Such a scheme might 
suffice since there is reason to assume that, if reasonable protection is offered 
at a reasonable premium, the new policy would become the one commonly 
bought. Only in case of failure would we have to consider compulsory 
purchase of full aid protection—but even then we would have saved private 
insurance and avoided a compensation scheme administered by the state. 
For the details and full implementation of my plan I must refer you 
to my booklet. But perhaps I can describe some of the more important 


*? Supra note 1. 

*8 Kalven, Book Review, 33 Tex. L. Rev. 778 (1955). 

* On a “Family Compensation Endorsement’”’ which in part follows my suggestion, 
see Note (1958) Ins. L. J. 32-33, and Goettemoeller, Family Compensation—Why and 
How, 9 Fed. Ins. Counsel Quar. 74 (Winter 1959). On a broader ‘‘Alternative Compen- 
sation Insurance Endorsement’ see Ehrenzweig, “‘Full-Aid’’ Insurance for the Traffic 


Victim, 43 Calif. L. Rev. 1, 48 (1955). 
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additional features in summarizing my answers to the objections most 
frequently raised against my proposal. 

At the outset we must, I believe, discount such essentially political 
arguments as those against the “‘paternalism’’, “‘statism’’ or “‘socialism’”’ of 
a ‘‘welfare state’’ which have had to be and have been disproved each time 
a new social scheme has, slowly and reluctantly enough, responded to 
new social pressures. The near-identity of these arguments with those 
raised 50 years ago against workmen’s compensation, now a generally 
accepted institution, is striking.4° Discount we must, also, I believe, what 
we may refer to as the “‘bathtub’’ argument which claims that once we 
protect all automobile victims, we may as well protect the victim of every 
accident including the man slipping in his bathtub.*! Nobody has ever 
suggested that we go beyond harm typically produced by typically danger- 
ous activities of communities of risk (such as those of motorists, manu- 
facturers, or physicians) to which such burden can equitably be imputed.* 
Discount we must, finally, the peculiar but ever recurring objection that 
under the proposed scheme a person ‘“‘worth’’ more than the average would 
recover no more than the indigent.*? Even assuming that our concern for 
the uncompensated victim includes a wealthy minority, the proposed 
scheme would serve their interest more effectively than the present anarchy. 
Now, the man earning $100,000 a year assumes quite unrealistically that 
he enjoys an unlimited protection by our tort law—only to find himself 
run down by an indigent uninsured motorist, or much more frequently 
(even under a system of compulsory liability insurance, supplemented by 
an “Uninsured Motorist’’ endorsement) by one found “‘innocent”’ by the 
court. Under the proposed scheme the statute would have advised him of 
his maximum recovery and induced him properly to protect himself by 
excess insurance against accidents on the road. 

More serious, if only because it is quite generally made, is the argument 
that protection of all victims without regard to the injurer’s fault might 
lead to the reduction of care on both his and the victim’s part. That this 
argument is wrong has been said and proved over and again.** The urge for 
self-preservation is far too strong for anybody to be less careful merely 


#9 See Gregory and Kalven, 710-724.; Kuvin, Auto Liability Insurance: What is its 
Future Course? (1956), Ins. L. J. 407, 408-418. 

“ See e.g. Plummer, The Uncompensated Automobile Accident Victim (1956), Ins. 
L. J. 459; Ryan and Green, The Strange Philosophy of “‘Pedestrianism,” 42 A.B.A.J. 117 
(1956): and in general, Gregory and Kalven 748-750. 

* But as to some of these activities third party loss (full aid) insurance might have 
to be the final answer. As to the present “‘liability’’ of manufacturers and physicians, 
which is both excessive and inadequate, see supra, notes 27, 28. 

“See Gregory and Kalven, 753-757. 

“See James, Accident Liability Reconsidered: The Impact of Liability Insurance, 57 
Yale L. J. 549, 558 (1948); Minnesota Bar Association, Committee on Compulsory 
Automobile Insurance, Report, 27 Minn. L. Rev. 103, 112 (1942); and in general, 
Gregory and Kalven, 690-702. 
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because of a lack of financial sanctions of his conduct. But the reduction 
of care argument probably disguises or rationalizes a deep-seated desire 
for revenge against the drunkard at the wheel, a desire absent as against 
the merely unskilful driver.4° To be sure this desire is irrational. But 
irrational urges are no less real than rational ones and must be taken into 
account by the law. This is why the proposed scheme will probably have 
to preserve the liability of criminally negligent injurers. It need not be 
feared, I believe, that courts and juries would be likely all-too-liberally 
to find such negligence for the victim’s sake, and thus to encourage litiga- 
tion on virtually the same scale as that known to us today. Rather, it may 
be assumed that courts and juries assured of the victim’s automatic right 
to minimum recovery would restore fault liability to its historical meaning 
as a sanction of reprehensible conduct. But how courts and juries would 
actually deal with this problem, would largely depend on other details of 
the scheme which are yet to be developed. This is my only answer at this 
time to those who justly point out that I have not clearly defined the con- 
cept of criminal negligence.*® 

As I have said before, the criminal negligence exception, far from 
being indispensable, is objectionable from the standpoint of the logical 
consistency of a scheme which aims at the equal protection of all victims, 
and this exception can be justified only on irrational, emotional grounds. 
To fit this foreign body into the plan without destroying its meaning, 
several additional measures must be included. In the first place, and here 
I am trying to answer a critic,** the criminally negligent injurer must be - 
deprived of his protection by liability insurance.4® This protection which 
now defeats the very purpose of liability, we have had to tolerate only for 
the sake of the victim, and this victim will now find his recovery else- 
where. Moreover, at the voluntary stage of the plan, continued availability 
of liability insurance even for the criminally negligent, would make this 
insurance more attractive than full-aid insurance. Secondly, it would seem 
desirable to deprive the injured of the full benefit of his “‘revenge’’ against 
the criminally negligent injurer lest we create a potentially all-too-great 
discrimination between the victims injured by guilty and innocent or un- 
skilful drivers. This could best be achieved, I believe, by making at least 
part of the recovery accrue to an ““Uncompensated Injury Fund” to be 
administered by the Industry, and by thus relegating the victim at least 
in part to the role and reward of an informer. Thirdly, liability for 
criminal negligence should, and now could be made independent from the 
fortuitous size of the harm. The present law does not do its purportedly 


* See Ehrenzweig, A Psychoanalysis of Negligence, 47 N.W.U.L. Rev. 855 (1953). 

“ Kalven, Book Review, 33 Tex. L. Rev. 778, 779 (1955). 

“ Id. note 4. 

“Cf. Visscher, Can Liability for Accidents Resulting from Intoxication be excluded 
from Auto Policies? (1946) Ins. L. J. 713. 
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predominant job of admonition when it imposes liability on the drunken 
driver only for the loss however small; and, on the other hand, when it 
imposes liability for the entire loss however great. ‘“Tort fines’’, measured 
by the degree of fault rather than the size of the loss, would give the long 
needed corrective, which incidentally would at the same time be applicable 
also to that other problem child of our present law, the negligent plaintiff 
whose penalty, too, now lacks any relation to his minimum need. 

But there is one objection against the proposed scheme which cannot 
be answered at this stage, namely the ever-repeated argument that greater 
protection would cause greater expense. To be sure, it is doubtful whether 
limited compensation for non-fault accidents would increase the cost of 
insurance, and more important, one may argue that even if it did, this 
would be justified by imperative need. But the fact remains: before we 
start on a new course, we must have more facts. Estimates now announced 
by the opponents of reform are totally unwarranted. We do not know 
how many accident claims are never raised and, how many are settled 
improperly because of our prevailing system. We do not know how much 
could be saved by eliminating litigation, multiple insurance and unlimited 
tort claims. We do not know how much, even on the basis of available 
data, the new scheme would cost. So far attempts of independent bodies, 
including the University of California, to undertake studies of these open 
questions have failed; have failed, I hate to say, largely because of the 
persistent refusal of the Industry to participate.*® Arguments and counter- 
arguments continue to be based on the Columbia Study of more than a 
quarter of a century ago. I repeat we must begin anew. With your help, 
with your help only, can such a new beginning be made. You and you only 
can prove to the nation and the world that once again free enterprise can 
find new answers to great social questions. 


“ Subsequent to the presentation of this paper, the University of California was given 
a grant by the Ford Foundation for the preparation of a project for independent research 
in this field. 
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A Critique of Auto Accident 


Compensation Plans’ 


By HERBERT A. KUVIN? 


i: IS EASY to pontificate on a subject which does 
not require the proponent to stake his resources or possessions or that 
of his company’s stockholders or policyholders on the results of his ad- 
vocacy. Auto accident compensation insurance plans, regardless of type or 
format, cannot and will not work in the United States. It is a form of 
and a copy from the Workmen’s Compensation device. Whether compul- 
sory, private enterprise, or State operated type, or even voluntary, it will 
not work because it is an attempt to treat the results and not the causes. It 
cannot work because the respective areas and climates are not even remotely 
similar; the original, intended to be copied, had not affected or accom- 
plished what was held out for it; it has been advocated for at least 34 
years, been investigated by legislative bodies and bar associations and re- 
jected; because it had operated in European countries or in Saskatchewan 
is no reason for its adoption here. 

Much has been written and is advocated about the automobile as a 
dangerous instrumentality, as an economic necessity; the maiming and 
killing of persons; the destruction of property; and the prognostication 
that the economic havoc is expected to be greater in spite of ali efforts 
to hold it in check, diminish or eradicate it. 

These United States were founded on a philosophy that is alien to the 
philosophy of government as entertained by the peoples or governments 
on the European continent or anywhere else in the world. This is truly a 
union of separate sovereign States. The individual jurisdictions settled that 
problem when they rejected the philosophy of government as projected by 
the “‘Federalists.”” The adhesiveness of the union was preserved and estab- 


* Editor’s note—See comments at beginning of footnotes to Professor Ehrenzweig’s 
article on page 5. Professor Kuvin’s article will also be published in the Insurance Law 
Journal in May, 1961. 

? Professor of Law and Director of Insurance Law training program, University of 
Miami, Coral Gables, Florida. This paper was given at the 16th Annual Meeting of the 
National Association of Independent Insurers in St. Louis, Missouri, on November 1, 1960 
as a part of a panel discussion on the subject. Note bibiiography of articles. books, reports 
and symposia set forth in the appendix hereto attached. This bibliography is limited to 
those items which pertain to that portion of the entire field of auto accident recovery 
by ‘“‘victims” applicable to the subject of auto accident compensation systems. 


[ 14] 





{ 





lished by the Civil War. The “‘Federalists’” are still with us; politically, 
economically and theoretically.” 


Lawyers and the legal profession have opposed a security State and 
have always been in the forefront in every battle against socialism, because 
they have been taught to understand what the Federal Constitution is and 
was intended to mean and effect.® 


In two previous articles by the writer, the existence of circumstances 
relative to our courts, the attitude of litigants, the concept of some judges 
and the public as to what insurance is and is intended to accomplish, were 
set out to indicate that we are not plagued with any unusual, novel, or 
insoluble problems. I also indicated that the problems have existed hereto- 
fore and will arise again in other fields of legal, economic and social con- 
cern.* 


One such problem was the situation with relation to employer- 
employee negligence. The attempt to solve this problem was the discovery 
of the European and Continental scheme of workmen’s compensation and 
the enactment and adoption of it into our jurisprudence. The other prob- 
lem is that of compulsory insurance, or its natural consequence, State in- 
surance, and if the Federalists should prevail, Federal, or as they chose 
to call it “‘National’’, insurance may eventuate.5 


Both panaceas to former situations have failed. Now come the pro- 
posals for a combination of both failures. These proposals are treating 
the effect rather than the causes. 


Many titles have been appended to this attempt to wed failures. Some 
of them are called ““Automobile Accident Commissions’’,* ““Compensation 


* As evidenced by the basic philosophy of the candidates for president, namely a 
strong and paternalistic central Federal government advocated by the Democrats and 
separate sovereign states assisted and coordinated by the national government as advanced 
by the Republicans. 

® The California State Bar Association at its Annual convention by a vote of 357 to 
4 rejected California Governor Brown’s Automobile Accident Commission proposal, which 
was nothing more than an auto compensation system, See Preliminary Report by Stanley 
A. Weigel, re: California Automobile Accident Commission on June 15, 1959; see also, 
“Summary of Report of Sub-Committee Studying The Proposed Automobile Accident 
Commission Plan To the Automobile Insurance Committee of the American Bar Associa- 
tion,” dated, September 1, 1960 which rejects the system among other grounds upon the 
reason that its constitutionality is questionable. 

*Kuvin, Liability Imposed by Law, Ins. L. J. (1956) 709-15; Ins. Counsel J. 
24(2): 153-162; Kuvin, “Auto Liability Insurance; What Is Its Future Courses,” Ins. 
L. J. (1956) 407-18. 

5In 1955, Arthur Larson, then Undersecretary of Labor, presented and discoursed 
upon a proposed Federal Workmen’s Compensation Law: see, Draft Provisions for A 
Comprehensive Workmen’s Compensation Law’, Nov. 5, 1955, U. S. Dept. of Labor, and 
his address at the 20th Annual meeting of the Industrial Hygiene Foundation, Mellon 
Institute, Pittsburgh, Pa., Nov. 17, 1955. 

® Governor Brown of California’s project. See note 3, supra. 
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for Victims of Automobile Accidents’’,* ‘Automobile Accident Compensa- 
tion,” ® ‘* ‘Full Aid’ Insurance for the Traffic Victim,’ ® “‘Columbia Re- 
port,”’ 1° “‘Let’s Compensate—Not Litigate’’ 14 and many other titles under 
the Saskatchewan plan.” All of these are nothing more or less than compul- 
sory insurance which attempts to use the philosophy and ideology of what 
is now recognized as the ‘““Workmen’s Compensation”’ prototype. 

What is the ‘“Workmen’s Compensation” and has it been so successful 
that it is worthy of being adopted to this situation of automobile liability? 

What caused it to be adopted in this country and by the various 
states is common knowledge. However, just to refresh the memories of 
those who were interested and involved in the development and adoption 
of this social device to take care of the problems created by the employer- 
employee liability situation, and to direct the attention of those who be- 
came interested in légal, economic and social considerations since the 
inauguration of workmen’s compensation as a solution to that situation, 
the common law of negligence t.e., liability with fault, the defenses of 
assumption of risk, contributory negligence, fellow servant rule, trial by 
jury, overcrowding of the courts, ambulance chasing and solicitation by 
claimants’ attorneys, excessive verdicts, inadequate awards, delay in pay- 
ment of claims, economic sufferings of the unpaid insured, all existed by 
reason of the injuries sustained by empioyed persons. The volume cf suits 
based on this type of action was so great that the courts could not properly 
devote their inadequate facilities to ‘‘the other legal business’’ before them. 
In fact the same complaints, problems and difficulties, that now are decried, 
with relation to automobile negligence litigation, were then advanced and 
deplored as evils that must be eliminated. The theorists advanced the idea 
that since this sociological device worked in Germany, England and then 
in our Federal government, it should solve all of the problems of the 
employer-employee predicament. The proposal was based on the principle 


7 Symposium, Compensation for Automobile Accidents 32 Col. L. Rev. 785; Com- 
pensation Insurance for Automobile Accident Victims: 15 Ohio St. L.J. 134-49; Auto- 
matic Compensation for Automobile Accident Victims, 7pp. City Club Pamphlets, 1928 
Series, No. 3, City Club of New York; McVay, The Case Against Compulsory Automo- 
bile Compensation Insurance, 15 Ohio St.L. J. 150; McVay, Reply to ‘The Case for 
Compulsory Automobile Compensation Insurance,’ 15 Ohio St.L.J. 161-71. 

® Forum: Automobile Accident Compensation Insurance Reconsidered, (1953) U. 
Ill. L. Forum (No. 2) 263; The Automobile Accident Compensation Pian, 6pp. (mimeo) 
Brief No. 10 (1954), Wisconsin Legislative Library. 

* Ehrenzweig, ““Full Aid’ Insurance for the Traffic Victim—A Voluntary Compensa- 
tion Plan, Univ. of Cal. Press, 1954, 43 Cal. L. Rev. 1 (1955). 

*°Committee to Study Compensation for Automobile Accidents, Report to the 
Columbia University Council for Research in the Social Sciences (1932). 

% Marx, Let’s Compensate—Noi Litigate, 3 Fed. Ins. Counsel Quar. 62, (Jan. 1953), 
Reprinted 30 No. Dakota L.R. 20, (Jan. 1954). 

*2 Special Committee of the Alberta Legislature, ‘‘All Phases of Automobile Insurance”’ 
1949; Saskatchewan, Government Insurance Office, ‘‘Annual Reports 1948’ to date; 
Symposium on Motor Vehicle Liability Insurance 3 Fed. Ins. Counsel Quar. 3-88, 51. 
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that it was an economic waste for employees to suffer injury and then 
have to litigate the question of “‘fault.”” The precarious attempt to recover 
for losses sustained, by litigation with probable appeals and delays re- 
sulting from the orderly processes of our constitutional system, should be 
through some social and economic device that changed so that the employee 
could be compensated without regard to fault, regardless of his own care- 
lessness, negligence, laziness, even cupidity. 

To overcome the unconstitutionality of this device, election by inaction 
was devised.1* Both employer and employee were deemed to be within the 
effect of the statute compelling the parties to be bound thereby and not 
within the common law, if they did not, at the time of the creation of the 
status of employment, take some positive action, as directed by the statute, 
to indicate that they do not desire to be controlled thereby, but desire to 
preserve their common law relationship and right to action. 

The philosophy of the entire plan was that since injured employees 
caused such economic and social losses, the alleviation thereof should be 
borne by society. The method of such payment was through the increased 
cost of services or products occasioned by the levy of such cost on the 
employer by way of compulsory insurance premiums and passed on by 
him to the consumer. Thus compulsory Workmen’s Compensation insur- 
ance was intended as a social device for paying the injured employee regard- 
less of fault. Since the amount of premiums required to create a fund out 
of which losses were to be paid is directly related to the measure of such 
losses, it became necessary to establish a ceiling on amounts of and the 
elements of damage recovery that would be permitted employees. This took 
the form of statutory schedules of recovery. Additionally, in order to pre- 
vent malingering, fictitious medical and hospital expenses, the employer and 
his insurer were allowed to provide these facilities at their own expense, 
and if they refused to so provide them, then the employee could provide 
them and if found necessary, the employer was charged therewith. 

The consideration, as at common law, to the elements of recoverable 
damage for pain and suffering, loss of earnings, loss of potential earning 
capacity, loss of social position, use of mortality tables to calculate life 
expectancies to estimate probable duration periods, nebulous and vicarious 
use of estimations of dollar values for these elements of damages were 
eliminated as was the question of whether or not the defendant or re- 


13 1 Larson’s Workmen’s Compensation Law, Sec. 5.20; Kuvin, Auto Liability In- 
surance: What is its Future Course? (1956) Ins. L.J. 407. 

% The Florida Statute is an example: cf. F.S.A. Sec. 440.03 which provides: “Every 
employer and every employee, unless otherwise specifically provided, shall be presumed to 
have accepted the provisions of this chapter, respectively to pay and accept compensation 
for injury or death, arising out of and in the course of employment, and shall be bound 
thereby, unless he shall have given prior to the injury, notice to the contrary as provided 
in Section 440.05.” 
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spondent was insured. Trial by jury was substituted by administrative 
tribunal determination. Administrative law was substituted in place of 
the law of pleading and practice, with all the usages applicable and perti- 
nent to such procedure. The rules and laws of evidence were either abolished 
completely or adherence thereto relaxed. 

Thus was adopted the European philosophy of right, remedy and 
administrative procedure, under the dictates of social reform by these free 
enterprise democratic States which was clearly a breakaway from the 
original democratic philosophy, to the evils, inequities, restrictions and 
comination by bureaucrats, as experienced in Europe and the Continent. 

Examination of the articles advocating and then describing the history 
and rationale, as well as the philosophical background of these Workmen’s 
Compensation laws, will indicate the breadth and liberality of its social and 
humanitarian visions.1* The examination of the cases and decisions will 
also serve to point up the fact that the courts have assumed these philo- 
sophical. huma2uitarian and social purposes and have, by judicial legislation 
and under the guise of construing the acts and their benefits in favor of the 
workman, gone much further than the state legislatures went or are at 
present willing to go.!* 

Has this device remedied the evils which it was intended to correct? 

All types and proposals of automobile accident compensation plans 
will be treated as one device, since such plans have inconsequential varia- 
tions. Has Workmen’s Compensation failed? That can best be answered 
by exploring whether or not it has worked, whether or not it has accom- 
plished what it was represented as being able to effectuate, whether or not 
the reasons for its use and adoption have been sustained. 

To properly understand the system let us examine the purpose of the 
system. It is to provide some compensation to the workman for work- 
connected injuries (and now diseases), safety measures concerning the 
working conditions to eliminate or reduce the hazards of employment, and 
rehabilitation of the injured employee to restore his earning capacity and 
permit him to assume his rightful place in productive society.18 The system 
was not intended to replace the ‘‘damage’’ system but was to provide a 


*® Carroll, Workmen’s Compensation Principles in Action, 38 A.B.A. Ins. Sec. 301; 
Larson’s Workmen’s Compensation Law, Secs. 5.20, 5.30; Bohler, English Workmen’s 
Compensation Act, 25 Harv. L. Rev., 328-348, 401-437, 515-547. 

*® Larson, Under Secretary of Labor of the U. S. Address at 20th Annual Meeting, 
Industrial Hygiene Foundation. Mellon Institute, Pittsburgh, Pa., Nov. 17, 1955; Larson’s 
Workmen’s Compensation Law Sec. 2, pp 4-39; Symons, The Future of Workmen’s 
Compensation, 59 A.B.A. Ins. Sec. 182-214. 

Scully, The Future of Workmen’s Compensation, 59 A.B.A. Sec. of Ins., Negl. 
and Comp. L. 207-214; Symons, The Future of Workmen’s Compensation, 59 A.B.A. 
Ins. Sec. 182-214, under subtitle “Expanding Area of Coverage’’. 

78 See Notes 15, 16 and 17, supra. 
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partial replacement of income loss resulting from work-connected injuries, 
and was based on the relationship between disability and the job.® In 
the sense that the liability was limited to injuries resulting from an “‘acci- 
dent arising out of and in the course of employment,” it was a system 
alternative to employer's common law liability. It was not intended as a 
broad social security or general health law to afford protection against the 
non-occupational hazards of life and the general results of age and disease. 
It did impliedly have the social undertones of a means of correcting the 
“‘wasteful mode of dealing with industrial injuries,”’*° and to relieve 
society from the burden of having to support those injured in industry 
and their dependents. 

Our own view is that when this device is considered with other insur- 
ance coverages, public, governmental and private; Old Age Assistance; 
Unemployment and Sickness Insurance; Sickness, Accident and Health In- 
surance either provided by the person privately and individually or by 
reason of Union fringe benefit contract requirements with employers; 
pension plans either contributory or wholly paid for by employers; group 
health insurance with annuity provisions in event of retirement before 
death; it is a device of the broadening concept of shifting the liability to 
provide for all types of injuries, disabilities, inabilities and infirmities, 
economic, physical and mental and regardless how occasioned—this is a 
concept which is being carried to such an extreme as to seriously weaken 
the entire fibre and vitality of our society. We are creating a society that 
is becoming dependent upon others rather than on the ingenuity and 
efforts of self. 

Having in mind that the original purpose was to compensate in some 
measure the employee who sustained injury in an “‘accident arising out of 
and in the course of his employment” we are brought four-square with 
the limitations intended, namely there must be (a) an accident; (b) which 
occurred in the course of; and (c) arose out of the employment. If any 
one of these elements is lacking there can be no recovery under this system. 

The phrase “‘arising out of and in the course of employment” has been 
referred to as “deceptively simple and litigiously prolific.” Many injuries 
resulting from personal, social, recreational and other non-occupation or 
employment-connected activities have been brought under the coverage of 
the law. This has been effected by many legalistic fictions and devices to 
mention only a few such as: 


1 See Notes 15, 16 and 17, supra. 

*® Malone, Damage Suits and the Contagious Principle of Workmen’s Compensation, 
9 NACCA L.J. 20, 10 NACCA L.J. 44; Larson’s Workmen’s Compensation Law, Sec. 
2-20-250; Wilkerson v. McCarthy, 336 U. S. 53,66. 

™ Cardillo v. Liberty Mutual Ins. Co., 330 U. S. 469. 
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a) extending the place of employment to include premises not owned 
or controlled by the employer;?? 

b) minimizing aad considering as insignificant deviations from the 
course of employment;*% 

c) considering and emphasizing the theory of “‘indirect benefit’ to 
the employer, such instances as attending picnics, participating in 
athletic events encouraged by employer; injuries during rest pe- 
riods and coffee breaks, etc.4 


d) allowing recoveries in assaults by feilow servants on the theory 
that such occurrences are natural manifestations of the stresses 
and strains of occupational environment, even to permitting the 
“instigator” or “‘aggressor’’ to recover.”® 


Thus, by simply putting the employee in the place where he was in- 
jured the courts have indicated that his employment put him there and 
therefore he was allowed a recovery. Coverage is being extended by the 
simple expediency of construction favorable to the employee ‘‘to effect 
the purpose of the legislation.” 

All of the statutes of Workmen’s Compensation, as a prerequisite to 
a finding of compensability or applicability of the statute, require that the 
injury suffered be the result of an “‘accident’’, or of an ‘“‘accidental in- 


= Central Lumber Co. v. Wood, 284 S.W. 2d 688 (Ky. 1955) (Recovery on 
account of heat exhaustion induced by the normal heat of day) ; Industrial Commission v. 
Corwin Hospital, 126 Colo. 358, 250 P 2d 135 (1952) (Nurse allowed compensation 
for contraction of polio although mode of transmission was not known, since there was 
evidence that the rate of incidence is higher among nurses and others constantly in contact 
with the disease) ; Horovitz, Workmen’s Compensation, p.61; Sundine’s Case, 218 Mass. 
1, 105 N.E. 433 (1914) (elevators) ; Papineau v. Industrial Accident Commission, 45 
Cal. App. 181, 187 P. 108 (1919) (passageway through which employer has equivalent 
to easement); Larson’s Workmen’s Compensation Law, Chapter III, secs. 9 and 10 and 
Chapter IV, secs. 15 and 19 and cases cited therein. 

% Wiseman v.Industrial Accident Commission, 297 P. 2d 649 (Cal. 1956) Where a 
V.P. of a Calif. bank, while in N. Y. on business registered in a hotel with a woman 
not his wife, were found choked to death from fire caused by careless smoking. There was 
evidence of drinking. The court on p. 651 said ‘Whether or not the employee was occupy- 
ing the room for an immoral and unlawful purpose of his own, he was also occupying the 
room for and as a necessary incident in his employment, which required him to be away 
from home in N. Y.’’; Symons The Future of Workmen’s Compensation, 59 A.B.A. Sec. 
of Ins., Negl. and Comp. L. 182-207, p. 185; Larson’s Workmen’s Compensation Law, 
Chapter IV, Sec. 19, Chapter V, Secs. 21, 22, 27 and 28. 

*Univ. of Denver v. Nemeth, 127 Colo. 385, 257 P. 2d 423 (1953) (College 
Football player, employed by University to keep courts free from litter and gravel and 
allowed time off to participate in football, received a compensable injury during spring 
practice) ; Larson’s Workmen’s Compensation Law, Chapter V. 

* Industrial Com’r (Siguin) v. McCarthy, 295 N.Y. 443, 68 N.E. 2d 434 
(1946) ; Ognibene v. Rochester Mfg. Co., 298 N. Y. 85, 80 N.E. 2d 749 (1948), 
noted, 34 Corn. L.Q. 460 (1949); Symon, The Future of Workmen’s Compensation, 
59 A.B.A. Sec. of Ins., Negl. and Comp. L. 182, p. 185.; Larson’s Workmen’s Compensa- 
tion Law, Sec. 23, 342-372; Newell v. Moreau, 94 N. H. 439, 55 A. 2d 476 (1947) 
(Aggressor recovered) . 
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jury’’.2® As to what constitutes either, there is a wide diversity of opinion. 

From what was originally considered a libezal concept and interpreta- 
tion of this requisite, the courts are doing away with the formal require- 
ment that such an accident be a “‘catastrophic event assignable to a deter- 
minate or single act, identifiable in space or time.’’?* 

The criterion is shifting so that now the simple test is ‘the unexpected- 
ness of the injury” rather than any physical happening in the external 
employment environment operating on the human organism.”8 

This trend and emphasis from ‘“‘cause’”’ to “‘result’’ has the effect of 
changing, and in many cases removing the determination from judicial 
process as to what constitutes an accident (with its elements of factual and 
legal ascertainment and determination) and makes it purely a medical 
question as to the only issue of “‘casual relation’’ of the injury to employ- 
ment.”° 

Courts have treated the final disabling state of a progressive, degenera- 
tive disease as an “‘accident’’ merely because the employee happened to be 
on the employer’s premises when he became incapacitated, or because as a 
part of his customary or routine duties, he was lifting an object no heavier 
than some object which he would be lifting at home a few hours later. 
Thus is being brought to an ultimate end and demise the legal concept 
of what is an “‘accident’’ and in its place is substituted, (not by statutory 
enactment) the concept of “‘casual relation.’’ The legal question has been 
replaced by opinion evidence of “‘medical experts.’’8° Obviously this was 
never the original intent of the legislatures that passed the act, and it can 
be assumed that it is not the intent of the current legislatures since no at- 
tempt has been made by any of the states to amend the statutes either 
eliminating the prerequisite of ‘‘accident’’ or “‘accidental injury’’ and re- 
placing it with “‘causal relation’”’ of the injury to employment. 

“Today there is the tendency to interpret almost any minor ‘activation, 
acceleration or aggravation’ of any underlying non-occupational degenera- 
tive disease as enough to justify an award for the entire end result, even 





*° An example is Florida Statute 440.02 (19): “* ‘Accident’ shall mean only an 
unexpected or unusual event or result, happening suddenly. A mental or nervous injury 
due to fright or excitement only or disability or death due to the accidental acceleration 
or aggravation of a venereal disease . . . shall be deemed not to be an injury by accident 
arising out of or in the course of the employment . . . ” Sec. 440.09 (1) ‘‘Compensa- 
tion shall be payable under this chapter in respect of disability or death results from an 
injury arising out of and in the course of employment .. . ”’ . Larson’s Workmen's Com- 
pensation Law, Chap. VII. 

* Jeffreys v. Sugar Co., 198 App. Div. 446, aff'd. 233 N. Y. 535; Lerner v. Rump 
Bros., 241 N. Y. 153. 

* T esnick v. Nat’l. Carloading Co., 285 App. Div. 649, aff'd. 309 N. Y. 958. 

® Tarson’s Workmen’s Compensation Law, at 543-49 and 564-67. He states that 
the basic problem is medical causation or what he terms “‘the fuadamental causation issue.”’ 

® See note 43, infra. 

* Symon, The Future of Workmen’s Compensation, 59 A.B.A. Ins. Sec. 182-214, p. 
187. 
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though the disease itself was the true cause and would, in most cases, have 
produced the same end result without the intervention of the alleged 
aggravating or traumatic factor.’’*! Heart cases are illustrative.** 

Thus is demonstrated that in the desire to give security, the original 
purpose of the device has been changed to become a means of securing to 
the employee a ‘‘recovery’’ for his incapacity regardless of how ‘“‘caused”’ 
so long as it can be established that there is some ‘‘causal relationship’ with 
his employment, regardless of degree or reference to the usual elements of 
“accident’’ namely “‘incident,’’ ‘‘time,’’ “‘place,’’ “‘suddenness,’’ “‘unusuai- 
ness,’ etc. 

Since this device was originally intended as a partial replacement for 
lost wages resulting from industrial or employment accident, and since it 
has now come to be regarded as part of our combined system of Federal 
and State income protection, let us consider what has happened to this 
consideration. Many awards are now being made for minor facial dis- 
figurements (purely cosmetic) ,3* and minor injuries to fingers and toes 
where it is clear that there is no impairment of earning capacity.*4 There 
is a definite trend to permit the employee to, in effect, recover ““damages”’ 
for pure physiologic loss where there is no income loss or impairment of 
income, such as in the mushrooming field of industrial noise and occupa- 
tional loss of hearing.*® The next step is to permit recovery for non- 
economic physiologic or functional loss involving the other senses, hearing, 
smell, taste, touch, etc. Then it can be expanded under the same theories 
to include compensation for such physiological losses as complaints based 
on endocrine glandular impairments and even psychosomatic complaints, 
and then proceed to extend it to all non-economic psychiatric decrepitudes 
which the employee may allege and blame on his occupation; as for ex- 
ample, apprehension, anxiety, nervousness, and frustration.*® 

Superimposed upon this extension, beyond the original intent and 
purpose of the device, are the overlaps and gaps in our various forms of 
income protection. With Unions having obtained for its members, in 





* Larson’s Workmen’s Compensation Law, Secs. 38.30, 38.64, 38.73 and cases cited. 

* Data available from Research and Statistics Office of the New York Workmen’s 
Compensation Board, May 1, 1959 shows that for a 7 year period from 1950 to 1956, 
both inclusive, 71,315 awards were made for facial disfigurements in N. Y. amounting to 
$17,479,725 or an average award of approximately $245.00. Also, that in awards for 
1956 in “‘lost time’’ cases, about 1/3 of them had no actual lost time at all. 

* Cagle v. Clinton Cotton Mills, 216 S. Car. 93, 56 S. E. 2d 747 (1949); Larson’s 
Workmen’s Compensation Law, Secs. 58.32, 65.30. 

* Symons, The Future of Workmen’s Compensation, note 31, supra. p. 191. 

* Sweeney v. Industrial Acc. Commission, 107 Cal. App. 2d 155, 236 P. 2d 651 
(1951) where a baker recovers for sensitivity to cinnamon which was testified that it was 
indefinite as to length of time. Burn’s Case, 218 Mass. 8, 105 N. E. 601 (1914) wherein 
the court stated: “In common speech the word ‘ injury’ as applied to a personal injury 
to a human being includes whatever lesion or change in any part of the system produces 
harm or pain or a lessened facility of a natural use of any bodily activity or capability.” 
Also see cases cited in Larson’s Workmen’s Compensation Law, Secs. 42.23 and 42.24. 
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almost every type of employment, fringe benefits as hospitalization, sick, 
health, accident, disability, pension and retirement benefits; with the 
Federal Old-age and Survivors Insurance system now making provision 
for benefits, regardless of age for total disability benefits, and payable for 
inability to engage in gainful employment; with states enacting compul- 
sory or voluntary systems of employee sick benefits, parallel to and com- 
parable with unemployment benefits; with insurance coverage for sick- 
ness, accident and health provided either wholly by or partially at the cost 
and expense of the employer for the benefit of his employee; with hospitali- 
zation (either insurance or by Blue Cross) provided either by the employer 
at his own cost and expense or having it made available on the group plan 
by reason of such employment; with medical payments, both original 
(such as Blue Shield or through insurance) and major medical plans; there 
is obviously an overlapping of sources from which the employee can obtain 
aid, assistance, and in many cases, a duplication and multiplication of 
recoveries and collections exist. This encourages malingering and in many 
cases encourages such employee to make application for all these benefits 
and receive his “‘income’’ from such additional sources and then make his 
claim under the Workmen’s Compensation statute. He thereby creates a 
situation so that he can afford to litigate in order to obtain additional 
“recovery.” 

We must remember that this multiple recovery is all income tax exempt, 
whereas wages, earnings and salaries are subject to income taxation. 

This device has undergone other extensions from its original concept 
and purpose. The independent contractor doctrine, that principle which 
provides that one who has no control or responsibility for the existence 
of conditions should not be liable, has been eliminated.** The virtual 
elimination and in most instances the lessening of third party rights of 
employers or their insurance carriers, or the right of recovery from the 
injured person of compensation payments made to him out of funds or 
proceeds realized by him in actions against liable third parties, has reduced 
recovery of such sums by the insurers, thereby in effect increasing their 
losses, thereby increasing the cost and eventually the premiums on this 
class of insurance. By this action the original estimates of the “‘social’’ cost 
of this device has been far exceeded. 

The law of administrative tribunals with its laxity as to the rules of 
evidence, has been adopted. The departure from the principles of stare 
decisis and the desire to construe the statute in favor of the employee has 
led to the virtual creation of presumptions in the employee’s favor with 
its concomitant obligation imposed upon the employer or his carrier to 
allege and prove every element that would demonstrate that the claimant 
is not entitled to benefits demanded, nor entitled to a claim. Every determi- 


* Symons, The Future of Workmen’s Compensation, note 31, supra. p. 194. 
[ 23] 








nation by the “‘referee’’ or administrative person who hears and determines 
claims has the force and efiect of factual determination which must be 
overcome by a showing that there was no evidence from which even an 
inference could be drawn.*§ In addition, there is the force and effect given 
by the appellate courts to legal determination of statutory or regulatory 
interpretations made by administrative agents as binding as court rulings.*® 

The above is a sampling of the manner in which Workmen's Compen- 
sation has not accomplished what was intended and hoped of it, namely 
a social device for the partial—I repeat, not complete—but partial allevia- 
tion or mitigation of the economic dilemma of the workingman who was 
injured in the course of and out of his employment, regardless of fault. 

One author recommends that the Workmen’s Compensation system be 
abolished.*° He decries the contest between the Federal and State Jurisdic- 
tions as to whether or not the separate States should continue to apply this 
device or whether the Federal government should take it over in the 
interest of uniformity of recovery, procedure and facility of recovery by 
employees who are employed in one jurisdiction and injured in another 
state. Also, he objects to consideration of the matter of federal insurance 
benefits payable to injured or disabled employees as well ‘as private insur- 
ance recoveries being considered by the various States when the matter of 
amendment of schedules of statutory recovery under Workmen’s Com- 
pensation are explored. 

He complains that medical attention and treatment is withheld for long 
periods of time, that no monetary benefits or only minimum benefits are 
provided during long and protracted litigation and the disputed cases are 
claimed as becoming as technical as that of the Roman forum. With re- 
spect to the delay in claims, it is asserted that it is in this area where 
the program is currently falling down in practically all jurisdictions and 
the primary purpose is being defeated. 

It is quite apparent that this student of the system and its benefits is 
thoroughly dissatisfied with its operation and asserts that it is not opera- 
ting as intended nor for the purposes envisioned. Even though he is in 
favor of the device in principle he is dissatisfied with its operation and 


*8 TLarson’s Workmen’s Compensation Law, Sec. 80; This law as applied to Work- 
men’s Compensation cases follows the general principles of law as to review of all types 
of administrative agency ‘‘hearings’’, Davis, Administrative Law Text, (1959); Chapters 
28 to 30; U. S. Cas. Co. v. Maryland Cas. Co., 55 So. 2d 471; Crescent City v. Green, 
59 So. 2d 1. 

* East Texas Lines v. Frozen Food Express, 351 U.S. 49, 76 S. Ct. 574, 100 Led. 
917 (1956) wherein the court said ‘‘The Commission (ICC) is the expert in the field 
of transportation. And its judgment is entitled to great deference because of its familiarity 
with the conditions in the industry which it regulates.” Davis, Official Notice (1949) 62 
Harv. L.R. 537, criticising the limitations of the traditional doctrines of judicial notice 
on the strength of their irrelevance to the functions of regulatory. agencies. 

“Scully, The Future of Workmen’s Compensation, 59 A.B. A. Sec. of Ins., Negl. 
and Comp. L. 207-214. 
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effectiveness. He admits that the claims of duplication, overlapping and 
internal distortion exist and should be either remedied or the system 
abolished. He finally concludes that the maximum protection to the in- 
dustrially injured should be provided under the Workmen’s Compensa- 
tion system, otherwise the relief of the claimant should be returned to the 
forum where large recoveries are available; namely, common law negligence 
jury trial litigation: 
“Unless the return to the informal, speedy administrative hearing and 
determination is realized, I believe that more and more of our pro- 
fession will foster the necessity of civil litigation with choice of 
independent action against employers with the substantially higher 
exposure to the amount of liability. In such instance it is far better 
to espouse the abolition of this now fairly well-established system 
rather than throttle it by indirection.” (p. 210) 


A famous and highly respected pathologist, speaking at a symposium 
on the question of relationship between single trauma and cancer stated 
what seems appropriate here: 


““There is no single cause of cancer. Yet two factors when brought to 
bear on the same individual very commonly produce cancer of all 
kinds. These two factors are a single trauma and insurance. Neither 
of these alone has ever to my knowledge been proved to produce 
cancer but the carcinogenic properties of the-combination increase in 
potency each year and in direct proportion to the broadening of 
insurance coverage. Unfortunate indeed is the man who works for a 
firm covered by insurance, for his slightest injury may result in 
cancer. 


He then proceeds to indicate that injuries, medically speaking, are of 
different types—chemical, thermal, electrical, bacterial, physical and me- 
chanical. He then concluded his remarks by stating: 


“Injuries do not produce tumors in medical practice, in hospitals or 
in experimental laboratories but before referees and in courts. I pre- 
sume they will continue to produce tumors for years to come or at 
least until Diogenes hits the jackpot.’’* 


At this same symposium, another eminent medical authority concluded: 


“Therefore, we firmly believe that the relationship between trauma 
and cancer is more often seen in the courtroom than in the patient.’’*? 


The Workmen’s compensation tribunals have not hesitated to allow 
compensable recoveries for traumatic cancer. For example, as was claimed 
to have resulted from a box of batteries striking a bookkeeper’s breast who 


“Crane, Single Uncomplicated Trauma and Cancer 1955 A.B. A. Sec. of Ins. L. 
102-107. Dr. Crane was chief pathologist of the Pennsylvania Hospital, Philadelphia, Pa. 
“ Ludwick, Trauma and Cancer. 1955 A. B. A. Sec. Ins. L. 107-111. 
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eight months after the incident discovered for the first time a lump on her 
breast.** 

The foregoing clearly indicates to what degree the ‘‘medical experts’’ 
are replacing the lawyers in the vital function of legal advocacy. If this is 
so true in litigated cases, how much more true it is in Workmen’s Com- 
pensation cases where legal issues are abolished by the elimination of the 
legal requirements of liability and standards of damages, and the only 
basic question has become “how much’’? Concentration is focused on 
quantum and new ‘“‘incapacities.”’ 

One legal authority has stated:*4 





“The paradox of the ‘claim age’ is that lawyers discover injuries and 
doctors find legal liability.” 


The system or device of compensation for workmen has been a failure 
and has not performed as hoped for. It not only did not eliminate the 
evils it was promised to remedy, but it has created additional problems 
which were not even foreseen by those who opposed it. 

It was copied from the pattern of recovery existent in Germany since 
1884, and was advocated by Fourth Special Report, in 1893, of the Com- 
missioner of Labor of the United States.*° As late as 1955, a new Com- 
prehensive Workmen’s Compensation Law was drafted and prepared by 
the U. S. Department of Labor.** This proposed statute is intended to be 
the model for the several states to adopt, or for the Congress to adopt as 
a national rather than a state matter. The proponent of this draft stated: 


“The theory of this present undertaking is not that anyone is wise 
enough to write an exemplary act, but that the various states, through 
experience, ingenuity and trial-and-error over the years, have in effect 
written such an act, if we can find it. It lies in the best provisions of 
the best acts, and almost every state has something to contribute.” 


Thus, after almost 58 years of operation under the Workmen’s Com- 
pensation Laws, it is asserted that it is deficient, inept, that no one state 
has a properly adequate or efficient statute or system on the subject. It 
is claimed that only by taking the “‘good”’ sections from the ‘‘good”’ stat- 
utes, can a composite be effected which would be somewhere near accept- 
able.*? Some of the provisions of this draft, admittedly subject to discussion 
and question, are those which will provide for “Occupational Loss of 
Hearing,’’ ““Second-Injury Fund,” “Extraterritoriality,’’ ‘“‘ ‘Arising out of 


“U.S. Casualty Co. v. Industrial Accident Commission, 265 P. 2d 35. 

“ Allow, Judge of Boston, Mass., in ATLANTIC MONTHLY, May 1953. 

“U.S. Under Secretary of Labor, Arthur Larson, Speech delivered at 20th Annual 
Meeting, Industrial Mental Hygiene Foundation, Mellon Institute, Nov. 17, 1955. 

“U. S. Department of Labor, Draft Provisions for a Comprehensive Workmen's 
Compensation Law, Nov. 1955. 

* See note 45, supra. 
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Employment,’ and under “Miscellaneous Provisions” the grab bag is 
filled. 

By attention to each of the above considerations and the weight placed 
upon them as necessary of treatment in the proposed draft of the revised 
legislation, there is an admission that the Workmen’s Compensation system 
has much to be desired if it is not a hopeless failure. If this statement can- 
not be accepted as an admission of the inadequacy, then obviously it is a 
direct attempt to change the system or extend it to provide social benefits 
to the employee, far beyond what was originally represented as a substitute 
for common law liability concepts. Thus the sociologists, having sold the 
compromise, now seek to extend it, as the proverbial camel who had his 
head in the tent. 

Much more can be written and said about the failure of Workmen's 
Compensation, as to its failure as a remedy for the ills complained against. 
To add to the foregoing examples and items would only be ‘‘padding”’ the 
record. Enough has been presented to unequivocally demonstrate that the 
Workmen’s Compensation system has not produced the hoped for, planned 
or represented remedies. 

Why adopt or use a device that has failed? Is the “‘auto victim” situa- 
tion analogous to the employer-employee situation? The answer can be 
nothing but ““NO”’, unless one disregards all legal principles and grounds 
one’s answers or reasons upon purely socialistic premises. There is no con- 
tractual relationship there between the auto operator and the “‘traffic 
victim,”’ either actual or implied. The only relationship is that of tort. 
Namely, one owes his neighbors and others the duty to use reasonable 
care during his activities so as not to do harm to them. There is a correla- 
tive duty by such “‘others:’’ they must use reasonable care for their own 
welfare. What is wrong with this basic requirement of persons? Are we 
guarantors of the welfare of others? Obviously no fault could be found 
with the philosophy that everyone is required to look after his own wel- 
fare and safety and to so comport himself as not to cause negligent injury 
or damage to others. The fault is found in the implementation of this 
principle. It is claimed that because our system of jurisprudence is behind 
in the load disposition of its cases, let’s throw out the whole basic 
philosophy and put in something new. Change is progress, change is bene- 
ficial, change is advantageous, if change produces a remedy of the evils of 
the former status; but if change merely is change for its own sake, or if 
change is the adoption of a system which, after fifty odd years of trial, 
has proved that such system is no better, but in fact is worse than what 
is now used, then change is wrong and unnecessary. 

When Germany, England and the other European countries were 
looked to and their device for taking care of the injured employee was 
adopted, these countries were established, congested and for many years 
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prior to that were industrial and commercial centers. The industrial and 
labor problems were numerous, and experience (that which insurance - 
people rely so heavily upon) had been established. The United States was 
virtually an infant, industrially and commercially speaking, compared to 
these countries. Industry and commerce were on the upswing and in the 
developmental stages in this country. Therefore, we could look to an old 
established firm for “‘experience’’ and treatment of problems. 

The relationship of employer and employee was founded upon con- 
tract. It is also based on the principle of mutual consent to abide by ex- 
pressed and implied covenants, agreements, conditions and terms. If an 
employee failed to agree to conform to safety regulations, he was subject 
to dismissal. If the employee failed to wear the safety equipment dictated 
by the employer and presently agreed to by his unions as reasonably 
necessary for such employee's safety, he is subject to dismissal. If the em- 
ployer fails to provide his employees with the recognized safety devices 
and tools, equipment and environment, the employer is subject to sanctions, 
not only of the compensation insurer, or the employees (either individually 
or collectively through their unions) but also by the State authorities and 
in many instances by the Federal authorities. 

The “‘climate’’ for the adoption of these European socialistic devices 
was favorable. The increase and development of industrial expansion, with 
the increased use of technological equipment, and the rapid growth of 
mechanization, industrial safety as a science, the control of circumstances 
being facilitated by the comparatively narrow confines of the place of 
work, all induced the adoption of this device as an instrumentality to apply 
to problems created by consideration of injuries and losses sustained by 
the workingman. But, obviously, having passed the European stature and 
saturation size, the device is not working as effectively as it first did. 
Reasons? Examination of the plethora of articles written and still being 
written in criticism of Workmen’s Compensation will convince any 
skeptic that there is something wrong with and much to be desired for 
this system.** 

The ‘‘climate’’ as to automobile injury and damage liability is entirely 
different. The proponents point to foreign countries as examples of the 
working of this compensation type system in that field. 

The articles of the proponents started in 19194 and continue in ‘Full 


“ Just a few are set forth in the Appendix hereto attached, but one only has to 
examine the Periodical Index under the title, ‘“‘Workmen’s Compensation” to find limitless 
articles on all aspects of this device and reading some of them clearly produces the im- 
pression that very few people are content with both the matters of procedure and liability 
as well as the elements and amounts of recovery. 

“Rollins, A Proposal to Extend the Compensation Principle to Accidents in the 
Streets, 4 Mass. L. Q. 392-6 (Aug. 1919); Carman, Is Motor Vehicle Accident Com- 
pensation Act Advisable?, 4 Minn. L. Rev. 1 (Dec. 1919). 
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Aid’”’ Insurance for the traffic “‘victim’” in 1954.59 What were the com- 
parative automobile populations or percentage per capita of the United 
States and the example foreign countries? What are the current situations 
as to them? What are the controls that can be exercised over either the 
owner and operator of an automobile or the so-called “‘victim’’? Can the 
driver at any time call his proposed victim up and tell him that he is 
fired and the relationship terminated between them; that thereafter if he 
suffers any injury by reason of such owner’s auto he cannot recover under 
the new idea system ‘‘auto victim compensation’? Can the “victim” 
choose not to maintain the relationship because such owner did not have 
his car inspected to correct any defects in its mechanisms? Can the auto 
owner's insurance carrier inspect the insured auto, or examine the driver, 
and demand corrective safety measures or cancellation of the insurance? 
Is the arena of occurrence as readily or facilely controlled, policed and made 
or maintained safe, for both actors in this drama? 

Before we turn to the European countries, such as Germany, Sweden, 
Austria, etc., let us take a look at the Western Hemisphere. The “‘Saskatche- 
wan Plan’’®! has been pointed to with great reliance by many proponents. 
This system of automobile compensation of injured persons was adopted 
by this agricultural province in 1946. As of April 30, 1960 the Saskatche- 
wan Government’s compulsory automobile insurance incurred a deficit of 
$245,476 in that license year. When the government removed the $200.00 
deductible for property damage a year ago, it estimated that an additional 
one million dollars would be added to claims. The actual increase as a 
result of this change was $1,283,015. Accident compensation benefits 
under part 2 of the Province’s Act totaled $1,108,285 (over one million 
dollars for the first time.)5* Here is a system, held out as an example of 
the working of a system of auto compensation, which has personal injury 
claims of slightly over $1,000,000. Compare this with the total claims 
loss aid out by all the insurance companies in the United States®* and we 
realize that a grain of sand is held up as an example to the mountain. Even 
assuming the analogy is appropriate as an example of its use, we have one 
Province as against fifty States. By reason of the fact that the laws of the 


© Ehrenzweig, “Full Aid’’ Insurance for the Traffic Victim—a Voluntary Compen- 
sation Plan,” Univ. of Cal. Press, 1954; 43 Cal. L. Rev. 1 (1955): However more 
recent proponents have discoursed on the subject; D. R. H., ‘“Compensation for Accidents,” 
Solicitor’s Journal 102:229-34, 249-51, 265-66, 283-85, Oct. 11-Nov. 1, 1958. 

51 Symposium on Motor Vehicle Liability Insurance, 3 Fed. Ins. Counsel Quar. 51-61 
(Jan. 1953); Saskatchewan, Special Committee . . . Appointed to Study the Problem of 
Compensation for Victims of Automobile Accidents: A Report on the Study of Com- 
pensation for Victims of Automobile Accidents, 132 pp. Regina (Feb. 1947); Also see 
“Annual Reports” from 1948 to 1959 as made by the Government Insurance Office, 
Saskatchewan. 

52 Spectator, September 1960, page 43. 

5 Cowie, The Growing Cost of Tort Litigation and Its Significance To the Public 
and The Profession. 1959 A. B. A. Sec. of Ins., Negl. and Comp. L. 75-80, p. 78. 
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jurisdiction apply only to the residents of that jurisdiction, even Saskatche- 
wan was compelled to enact Financial Responsibility laws** and other types 
of semi-compulsory responsibility laws in order to take care of the require- 
ments of its residents’ operation of their vehicles in those jurisdictions 
which require the same. Thus here is an island using this system which 
must in addition comply with the requirements of the sea around it. 

The European countries were, like Saskatchewan, with a small popula- 
tion of automobiles on their roads, a population that was not as ambu- 
latory nor enjoyed the facility of inter-state or inter-national travel such 
as the United States citizens enjoy. It was able to operate under such a 
system as the automobile compensation system. Also, these countries by 
long and continued operation under administrative type of court practices 
and procedures (rather than our jury system with our constitutional guar- 
antees of due process, adversary regulations, etc.,) were readily adoptive 
of this device. But before we adopt this device on the strength of the use 
thereof in these countries, let us wait and see what develops in the next 10 
years. The tables are reversed, considering the employer-employee situation. 
Then Europe was advanced in industrialization, we were just beginning 
to develop. Now, we have almost reached the point of saturation with 
automobile per capita and its uses, whereas the European countries are just 
beginning to experience a few of the problems with which we have been 
wrestling.5 

The entire pattern of travel is changing in Europe. One hundred 
million Europeans now visit another country by car each year, many of 
them with tents and cooking equipment for camping vacations.*® 

All over Europe the accident and damage carnage is increasing. Though 
the Europeans generally do not murder one another on the road at the 
rate that we do, they are catching up. 


“. . . In fact, West Germany, with a 1959 record of 239 people 
per million population killed in or by cars, has just nosed the United 
States (with 214) out of first place. In Italy, death visits a street or 
road once every hour and a quarter. Reckoned in passenger-miles, it 
is now ten times safer to fly in Europe than it is to drive a car.”’ 

“, . . All over Europe the bumpers are daily coming closer to- 
gether. In the capitals, to whose streets a couple of hundred cars are 
being added every day, the traffic jams are nightmarish. In the center 
of Hamburg, during the rush hours, traffic moves no faster than a 
man can walk backwards. In Great Britain, where there is a gasoline- 
powered vehicle of some kind for every six yards of main highway, 


* Saskatchewan: ‘““The Vehicles Act’? (1953) Part IV, Secs. 154-175. 

™ Littell, Europe’s Gone Crazy Over Cars, The Reader’s Digest, p. 153 (Oct. 1960); 
Woytinsky, World Commerce and Governments, Trend etc. 20th Cent. Fund (1955), pp. 
386-482 re data on motor vehicle facts. 

* By Tent Through Europe, The Reader's Digest, April, 1960. 
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this year’s Easter traffic jam west of London stretched for 23 miles. 
In Paris, the river of cars up the Champs Elysees and around the Arc 
de Triomphe sometimes freezes so solid that drivers abandon their 
cars and walk home. During a jam in Milan not long ago a frustrated 
lawyer got out of his car and shot another driver dead’’.57 


The above is just an indication of the situation as it is developing in 
the European countries that fathered the compensation type of insurance. 
Thus we can see that while the automobile population in these countries 
was comparatively speaking very few, the auto age problems were few. 
Also, at the time compensation type of insurance was devised, either in 
1890's or early 1900's, the European cars were owned by the wealthy, were 
operated by trained and experienced chauffeurs whose job depended upon 
their carefulness and attention to the safety of the vehicle and their passen- 
gers. But today, all the familiar ailments of the automotive age, as we 
Americans know it, are sprouting in Europe: parking meters and drunkom- 
eters; drive-in banks; curb service and radar traps; service stations and 
motels, car thieves and billboards; movements, devices and societies to pro- 
tect nature from motorists (litter bugs, etc.), motorists from nature, and 
motorists from motorists. 

What will these European countries do about this increasing complexity 
of new problems? Will the compensation type of auto insurance work as 
effectively? Now that their problems are more nearly approximating our 
problems, will they keep the compensation system or will they begin to 
adopt our free enterprise developmental system and insurance devices? 
Obviously, only time will tell. 

But, since insurance, regardless of the philosophy upon which it is 
premised, is based on “‘experience’’ in order to evaluate the risk, incidence 
of risk and amount of estimated losses, and since experience has taught that 
accumulation of statistics over a period of a minimum of at least 5 years 
is necessary to arrive at a ‘‘considered estimation’, why shouldn’t we say 
to those social do-gooders let’s wait and see what develops in Europe before 
we copy a system that is obviously not founded on the same or like 
factual circumstances, and is only now just beginning to approach the 
situation existent in America. 

Thus it is readily indicated that the existence of the compensation 
system in Europe for so long a time is no criterion of its applicability, 
reliability, or effectiveness in our circumstances. 

We have demonstrated that the usual arguments for adoption of this 
system®® have been established as without any basis in the economy and 
philosophy of this country and its various states. It does not afford the 


See note 55, supra. 

58 Report, Illinois Legislative Council, Financial Responsibility in Motor Vehiclé Acci- 
dents, Pub. No. 115 (1953); Illinois Legislative Council, Motor Vehicle Accident Com- 
pensation, 33p. (process) Pub. No. 128 (1956). 
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protection claimed for it. The presently existing devices of voluntary and 
free enterprise insurance already provide more than enough protection. In 
fact, there is duplication of coverage and protection. This overlapping is 
attempted to be avoided by the so-called ‘‘other insurance’ provisions in 
the existing insurance contracts. 

The legal concept of “‘liability without fault’’ has not satisfactorily 
worked in employer-employee relationship situations, in spite of con- 
tractual and economic controls over the actors. The employee who is habit- 
ually negligent or careless either for himself or his fellow co-worker can 
be dismissed from the environment and that hazard eliminated. However, 
this habitually careless operator of an automobile cannot be controlled 
except by criminal or quasi-criminal organizations; such as arrest for traffic 
violations, suspension of driver license privileges, etc. It requires no dis- 
cussion or argument to carry the point that the employer’s control is much 
more efficient and facile of execution than is that by the public or political 
organizations. 

Just because it may work, (and the foregoing definitely indicates that 
not only is it not working as it was hoped or expected that it would, but 
it is decried as being, after over 50 years of trial, inadequate and disap- 
pointing for employer and employee alike), it does not follow that it will 
work in automobile accident situations. In the employment area the cir- 
cumstances and actions of the actors are subject to a high degree of con- 
trol; whereas in the automobile arena neither the actions of the actors nor 
the circumstances can be anticipated. They cannot be effectively controlled. 
One only has to read the articles, news items and literature, listen to the 
radio, and watch TV programs as to Traffic Problems to realize that al- 
though great sums of money are dedicated to this arena, nothing outstand- 
ing can be done to control the circumstances or actors. The National Safety 
Council has developed a system of prediction which borders uncannily upon 
the clairvoyant. It can predict how many persons will be killed or maimed 
within a certain time, but “‘all the king’s horses and all the king’s men”’ 
cannot prevent this carnage and slaughter. Why? The ability and facilities 
for control, such as exist in employment, do not exist in the auto arena 
and never can be made to exist. If ‘“‘baby-sitters’’ were assigned to every 
automobile driver and the most ideal circumstances were provided him, 
even then this problem could not be solved: you cannot control weather 
conditions. Therefore, assuming the compensation system does operate 
effectively in the employment arena (and this is demonstrated that it does 
not) it cannot operate in the auto arena because the circumstances are 
dissimilar. 

We have devices, by and through our free enterprise system, that are 
effectively taking care of the injured persons’ recovery in automobile acci- 
dent matters. 
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It is assumed, by reason of all that has been written relative to each 
device, that everyone is familiar with the insurance coverages and devices 
now available to take care of the victim.”’ ** Now in use are: 


a. Insurance indemnifying the auto owner and driver for liability 
imposed by law, 

b. Medical payment endorsements, which provide hospitalization and 
medical attention without consideration of liability or fault, 

c. Uninsured motorist coverage, sometimes called ‘‘Family Coverage,” 
which provides payment for injuries sustained by the “insured” 
named or defined by reason of fault of any uninsured driver of 
stolen automobiles or hit and run drivers. 

d. Financial Responsibility laws, that try to provide that more and 
more automobile owners and operators have insurance coverage to 
compensate persons injured, 

e. “‘New York” Financial Responsibility laws, which by indirect com- 
pulsion, attempts to assure that all operators and owners of auto- 
mobiles have indemnification insurance as a condition precedent to 
issuance of licenses to register or operate motor vehicles, 

f. Compulsory insurance law, which requires every auto owner and 
operator to have indemnification coverage as a condition precedent 
to issuance of licenses, (called the Massachusetts system), 

g. Unsatisfied Judgment Fund, which provides a state fund from 
which those entitled to damages may collect their recoveries if the 
defendant is uncollectible, 

h. Compensation type of insurance coverage, which by an indorse- 
ment to the usual liability insurance policy, provides the injured 
person the option to take in accordance with an agreed upon and 
specific schedule of payments, regardless of fault, in lieu of his 
right at common law to recover from the insured, (a device akin 
to the proposed system, but issued by agreement with the parties 
and voluntarily), 

i. In addition the victim has the benefit of carrying and paying for 
his own coverage of Accident and Health insurance, hospitalization 
and medical insurance, Unemployment insurance in many states, 
Old Age Insurance disability benefits, loss of earning or income 
insurance, and many other coverages, 


Therefore, it is unassailable, that since the free enterprise system has 
provided more than ample and varied devices to take care of the injured 
“victim” it is unnecessary to look around for new unproved systems and 
especially is it not desirable to adopt a system—compensation auto insur- 
ance—which is nothing more than a marriage of two very undesirable 
systems which have not provided the hopes and remedies held out for them. 


® Every item set forth in the Appendix in some degree remarks on the existing forms 
of insurance coverage available and the devices, such as Unsatisfied Judgment Funds, Fi- 
nancial Responsibility Acts, etc. 
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And last but not least, any move to adopt the proposed plan would be 
a definite step in the direction of either state insurance, such as in Saskat- 
chewan, or in the direction of socialism, either of which is contrary to the 
philosophy of free enterprise. Many persons have advocated this system 
from the date that Workmen’s Compensation statutes were adopted, or 
soon thereafter, and many legislatures have had committees investigate 
the advisability of adoption of it; but none have recommended it nor have 
any of the States adopted it.® ' 

Answers to the proponent’s contentions or description of conditions 
which require and dictate the necessity of adoption of the auto accident 
compensation type of device are left to the organizations®! that have re- 
searched the circumstances and have filed their reports and findings under 
the subject headings; such as: 


(1) Economic hardship and privation; 

(2) Delay in payment of claims; 

(3) Court delay and congestion; 

(4) Delay in administrative boards and commissions; . 

(5) Premium costs to support compensation plans (as compared 
with the present free enterprise system and the comparative 
coverages of both); 

(6) Cost to taxpayer of administration of compensation systems; 

(7) Net returns to litigants under compensation plans as compared 
with court and jury system; 


© From an examination of the Appendix, especially that portion under the heading 
of ‘‘Reports’’, it will be noted that the industrial states, the states that have had the largest 
concentration of registration of automobiles and that have had the greatest considered 
“‘problems’”’ have all had legislative committees conduct investigations, hearings and re- 
search and have all recommended that the ‘‘Compensation’’ type of device be NOT adopted. 
These ten states have all, within the last 4 years decided that auto compensation devices 
are not what is claimed for it. 

“Green, Traffic Victims: Tort Law and Insurance, 127 pp. Northwestern Univ. 
Press (1958); Barnum, and Stephenson, Fallacies in the Theory of Compulsory Auto- 
mobile Compensation, 23 Ohio L. Rep. 469-82; McVay, The Case Against Compulsory 
Automobile Insurance, 15 Ohio St. L.J. 150-56 and Reply to ‘The Case for Compulsory 
Automobile Compensation Insurance, 15 Ohio St. L.J. 161-71; Summary of Report of 
Sub-Committee Studying The Proposed Automobile Accident Commission Plan To Auto- 
mobile Insurance Law Committee of The American Bar Association, Sept. 1, 1960, 15 pp. 
Preliminary Report on Automobile Cases in thé courts By the Lawyer’s Committee For 
Judicial Freedom (Calif. organization of Attorneys, 28 pp. (1960): This last is a critique 
of the Weigel Report to Governor Brown of California; Even the Editor of the NACCA 
L. J., one of the founders of the NACCA movement, the author of a book on Work- 
men’s Compensation (see note 22 infra) is unhappy with the effect and results of that 
device: see Horovitz, Workmen’s Compensation and the Claimant, Annals of the American 
Academy, 287; 53-61; another Workmen’s Compensation practitioner complains of 
inadequacies of the entire system and decries the evils of duplication of recoveries, over- 
lapping and internal distortion of procedures with its delays and inequalities. Scully, The 
Future of Workmén’s Compensation, 59 A.B.A. Sec. of Ins., Negl. and Comp. L. 207-214; 
also all of the reports of the legislative committees set forth in the Appendix under the 
subtitle of ‘Reports’. 
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(8) The obvious inadequacy of benefits to the “injured,’’ under 
the compensation system; 

(9) Personal injury contingent fees vs. compensation commission 
fees; 

(10) Conflicts of law problems encountered by citizens of one state 
that had compensation system seeking recovery in a state where 
such system is not in force and effect; and 

(11) Inability of legislation to prevent accidents. 

These reports clearly indicate that the circumstances relied upon as 
major premises by the proponents are not founded on fact. The statistical 
findings and conclusions established beyond peradventure that the proposed 
change cannot and will not work as effectively, economically to the “‘in- 
jured’’, the insurer, or the taxpaying public. They also establish that the 
benefits to be derived by the “‘injured,’’ the prime subject of consideration, 
are in fact disregarded and result in detriments. 

One fact is of such outstanding force that it is herein cited to point up 
the inescapable conclusion that auto accident compensation is and will not 
be worthy of consideration; 1.e., only 2% of automobile accident cases 
ever reach the final stage of litigation, namely, judgment in any court.® 
Consider that this fact is based on the report that 1,400,000 non-fatal 
injuries were occasioned on the highways. Why so much attention to the 
“‘auto victim’’ when there were more than 9,200,000 persons who sus- 


® See Preliminary Report on Automobile Cases in the Courts, note 61 supra p. 2, as 
to survey made of California courts; in the Summary of the Report of Sub-Committee 
Studying The Proposed Automobile Accident Commission Plan to Automobile Insurance 
Law Committee of the American Bar Association,’’ note 61, supra, relative to amount of 
litigation which is actually burdening our courts; it reports that: “In California and on 
the national scale, it has been established that approximately 80% of all public liability 
claims filed with insurance companies are settled before filing suit; of the remaining 20% 
on which suits are filed, only 10% went to trial; namely 2%; of the 2% that went to 
trial, roughly 1% secured plainiiff’s verdicts, and 1% resulted in defense verdicts. There- 
fore only 1% of all claimants who file public liability claims for bodily injury with insur- 
ance companies fail to recover.”” (piii). 

See also the most recent survey by Columbia University, Accidents, Money, and the 
Law: A study of the Economics of Personal Injury Litigation 61 Col. L. Rev. 1 (Jan. 
1961). (This survey substantiates the A. B. A. figures as to claims, cases started and 
litigated. The report, Covering Survey of Auto Injury Claims Handling By the Insur- 
ance Industry in California, by the California Senate Judiciary Advisory Committee, cov- 
ering statistical information for 1959, in its summary, p. 5, advised: 

1) Data submitted by companies writing 71.75% of the automobile liability prem- 

iums earned in 1959 in California. 

“‘2) General Indications are: 

“‘(a) 68 out of 100 claimants receive payment in response to their claims. 

““(b) 85% of claims are disposed of within one year, 60% within 90 days 
and 35% within 30 days. 

““(c) Out of 100 claim units (not accidents) 10 lawsuits result and one of 
the ten tried to a conclusion. 

““(d) Of 100 lawsuits filed six go to a Municipal Court rather than the 
Superior Court. 

“*(e) Of 100 injured—who carry automobile liability insurance—78 are 
covered by auto medical payments for a minimum of $500.00”. 
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tained non-fatal injuries of one day duration in all classes of accidents, and 
that 50,100,000 sustained injuries of more than one day duration and re- 
quired medical treatment. Highway accidents account for only 38% of 
all accidental deaths and only 45% of this group died without leaving 
any dependents, so that claimants (not considering the question of “‘fault’’) 
were only approximately 21% of such claimants’ dependents.® 

Everything indicates that compensation type of automobile insurance, 
in any aspect, is not for any of the United States, especially in its com- 
pulsory aspect. As to the adoption of the voluntary type of system, either 
the optional state type or the private coverage type, the Saskatchewan 
system is not working effectively, and the private type has not had enough 
experience to determine its effectiveness. 
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Ihe Personal Equation 


By ROBERT T. LUCE* 





a BODILY INJURY case has two phases, namely, 
the factual and the personal. The factual includes interviews or statements 
from all involved parties and witnesses for determination of liability; 
details of injuries as to nature, justified period of disability and permanent 
effects; and items of actual monetary loss and special damages. The per- 
sonal describes the appearance, demeanor, intelligence and impression cre- 
ated by all who may participate in a future trial; the background of such 
persons, if affecting the case, and sidelights on individuals. 

Basically, two cases may be similar as to liability, injuries and special 
damages and yet present wide variance in settlement or verdict value— 
unquestionably the personal elements account for this difference. In most 
instances, the file is not assigned to an attorney until after a preliminary 
report has been prepared either by the company field investigator or an 
independent adjuster. Due to work load, extensive territory or inexperi- 
ence, the report may be far from complete factually. The independent 
adjuster oft-times is located some distance from the accident situs and 
required to conduct the investigation piece-meal when in the locality so that 
the report in a sense is tentative. Consequently, it is most important that 
the case be thoroughly studied upon receipt and missing details promptly 
covered. 

The location of the attorney in relation to the accident area usually 
governs his selection which places him in a different position than the 
adjuster. Therefore, the personal phases are so well known to him as to 
be elementary and non essential in his mind but nevertheless these are 
unknown to the claim examiner, in many instances many miles distant. 
With the skill of the portrait painter, a word picture of all facts and 
people should be drawn so that the examiner may visualize the case and 
fully realize its merits, demerits and possibilities. This need not be 
statistical; not height, weight, shade of hair and eyes but details of age, 
color, employment, financial status and nationality, if speech is broken. 

Concerning the claimant, the company should be informed as to his 
standing in the community, one in the working category, for instance, 
would attract little attention in court, whereas a person enjoying a promi- 
nent position would make a deep impression. Also important, are his 


* Vice President and General Counsel, Casualty Mutual Insurance Company, Chicago, 
Illinois. 
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sincerity, dress, general mannerisms, physical deformities and any factors 
which would influence the Jury. The background of the claimant and his 
family, particularly as to previous claims, not only from the standpoint 
of pre-existing physical but education in claim procedure and value may 
control the final disposition of the case. Essential are full facts concerning 
the familiarity of the claimant with the various witnesses, including the 
defendant, as collusion and biased testimony may be prejudicial. 

The role of the defendant, especially in the trial, may be the deter- 
mining factor in the outcome. Consequently, the examiner should be fully 
informed regarding the local reputation and standing of the defendant. 
In this connection, I mention that one of the worst cases in my experience 
was one of minor injuries but the defendant was a society figure, whose 
name was a local byword, and irrespective of all cautioning, appeared in 
court wearing a sable coat—lI need not describe the reaction of the jury. 
Poise, candor, sincerity, exhibition of feeling, clarity of statements and 
ability to withstand questioning may react upon the veniremen for a fair 
verdict or hostility. 

The plaintiff's attorney is the key actor in the drama of a personal 
injury suit. Lawyers in every community know and classify mentally their 
legal contemporaries at the bar as to their experience, resourcefulness or 
lack of ability. All respect the real barrister, outstanding in professional 
reputation for ability, ethics and integrity—highly regarded by everyone 
for his civic, religious and other activities in the community, a most for- 
midable adversary. Sketch experience in the negligence field, if trained by 
NAACA in the use of demonstrative and other evidence with tactics to 
exact the last dollar out of every case, thru a subsidized press receiving 
frequent publicity on large verdicts, whose very connection with the case 
enhances its value. The lawyer resorting to trickery, exaggerated medical 
reports and excessive statements of special damages must be carefully 
watched and his trial tactics, making the court room resound with a loud 
vociferous harange and vitrolic diatribe, denunciating and ridiculing the 
defendant’s witnesses for the purpose of inflaming sympathy for his client 
is most dangerous. In this delineation, the counsel’s professional standing 
with the court, often more important in outlying communities than in 
metropolitan centers, inasmuch as frequently in smaller towns he may 
have been a former law partner, now a gin rhummy companion or a close 
friend may control the background of the suit picture. 

The doctor is a most essential cog in any personal injury litigation— 
consequently his professional standing insofar as respect by both medical 
colleagues and the community, recognition of his ability and consultation 
opinion value, honesty and court room demeanor are essentials. All have 
met the erudite doctor who becomes ridiculous when subjected to cross 
examination and other who are dynamite and must be handled with 
extreme care lest their testimony boomerang in the defense. The medical- 
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legal expert whose practice is confined to frequent appearances in the 
witness chair and not at the bedside, whose contact with the claimant has 
been confined to a thirty minute examination months after the accident, 
with a report submitted obviously for the purpose of sandbagging a sub- 
stantial settlement, is often too glib and loses his effectiveness as obviously 
he and the claimant’s attorney have played the Damon and Pythias Act on 
many occasions. 

Do not discount the small town doctor who traveled for many years 
in a horse and buggy, was the last one in town to buy an automobile, 
officiated at the births of many of the local citizens and their children, 
has not opened a medical book since he passed the State Board and has 
treated nearly every family for miles around for the grippe, stomach ache, 
catarrh, and other ailments and to whom virus infections, allergies, etc., 
are unknown. He is a veritable Town Institution, beloved by all and 
considered a living examplification of the Oath of Hippocrates. If, after 
a recital of his qualifications which are brief, he testifies that the claimant 
has a ‘‘busted back’’ in the minds of the jury his statements cannot be 
refuted by the imported orthopedic or neurological surgeon stating that 
here was an absence of an vertebral fractures and the reflexes were normal 
—after all it is the jury who decides the credibility of the evidence, studies 
the witnesses and renders the verdict. 

Analysis of the various witnesses, especially as to bias thru acquaint- 
ance, familiarity, neighborhood, school, organizations, church affiliations, 
etc., in the event of trial may swing the case one way or the other and 
should not be overlooked although on the first blush appear inconsequen- 
tial. There is a marked difference in jury panels not only in various states 
but in sections of each state and therefore information should be presented 
as to the character of the juries in that particular locality as to source of 
livelihood, employment, particularly corporate, self employed or trade 
and generosity in verdicts in recent years. 

No one can underestimate the vast immigration to this country, and 
I repeat my earlier suggestion that if any of the parties are of foreign 
extraction with difficulty of either English speech or understanding, such 
handicaps may affect the value of the testimony, depending on which side 
of the suit. These details may not be essential in every case but are most 
important in ones with large potential exposure so the attorney is required 
to use his best judgment and not fill the file with unnecessary detail. The 
proximity of the company claim office may enable the adjuster to have the 
information of his own knowledge and make the personal phas his responsi- 
bility in directing the course of the case. 

On the other hand, the claim may arise from an accident involving a 
transient insured in an area either unknown to the company or one where 
a sporadic claim may arise from the Assured being involved in an accident 
outside his home bailiwick and in a State in which the company is not 
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licensed. In this instance, greater details for the guidance of the examiner 
are most helpful and every angle of a serious case is worth the most exten- 
sive exploration to avoid surprise with the case being catapulted into a cost 
beyond expectations and reserve. In any event, it is better to err on the 
side of great detail in the report and correspondence in furnishing this 
information rather than to be subjected to criticism of breviy and scarcity 
of facts causing an improper valuation of the case and an adverse outcome 
where further information would have resulted in an authorization suffi- 
cient to compromise the suit without trial. Also, in the event the Home 
Office examiner is not fully familiar with the particular state, it may not 
be amiss to advise him of any recent legal decisions on points involved in 
the case. 

The personal element is a two edged sword, offensively to secure 
authorization from the company compatible with the real case value; 
defensively to deflate the claimant’s case and put his attorney in a position 
where rejection of a fair settlement offer places him at a disadvantage in 
the jury room deliberation. 

The sixty-four dollar question—-What better way to relieve court 
calendar congestion than settlement of cases on an equitable basis prior to 
trial? 


PLAN TO ATTEND 
Our 
TWENTY-FIRST ANNUAL CONVENTION 


In Chicago 


AUGUST 2-4, 1961 
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Cross-Examination of Witnesses 


By EARL T. THOMAS * 


GENERAL OBSERVATIONS 


iy HAS BEEN said that the two great tests of truth 

in the courtroom are the sanctity of the oath and the cross-examination. 
Because of the duality of pressures supposedly exerted by the oath of the 
witness, namely, the condign punishment visited in the hereafter by our 
Creator upon the perjurer and his exposure to criminal prosecution while 
living, it would appear that the taking of the oath by a witness would 
alone underwrite the truthfulness of his testimony. From my humble 
experience and observation and that gleaned from the textbooks on the 
subject, however, I believe that cross-examination is the greatest touchstone 
of truth ever devised. My opinion is but shorthand or paraphrase for the 
conclusion of a modern-day master of the subject that it is ““beyond any 
doubt the greatest legal engine ever invented for the discovery of truth.’”4 
While acknowledging its potency in the revelation of truth, we must 
perforce, in all candor, admit its correlative danger. The exercise of this 
art produces both thrills—which are sometimes short-lived—and ‘“‘spills’’ 
—which oftentimes spell disaster for the cross-examiner’s cause. Conse- 
quently, both its acknowledged value, and its concomitant potential danger, 
should not only serve to intrigue and challenge us, as practitioners, but 
also admonish us to make a close and continuing study of the general 
principles which should guide us in the use of this tool. Many, varied, but 
somewhat to the same tenor, have been the statements of illustrious masters 
of the art on this score, as witness: The early American, Rufus Choate, 
““Never cross-examine any more than is absolutely necessary. If you don’t 
break your witness, he breaks you * * * ”; the English barrister, Sir 
Edward Clarke, ‘‘It is a very useful general rule that you should not cross- 
examine when you cannot contradict’; the Virginia advocate, John W. 
Daniel, ““A lawyer should never ask a witness on cross-examination a 
question unless in the first place he knew what the answer should be, or 
in the second place, he didn’t care’; and Sir James Scarlett, Lord Abinger, 


*Member of Wells, Thomas 6 Wells, Jackson, Mississippi. Address at the Seminar 
on Evidence, University of Mississippi Law School, December 13, 1960. Mr. Wells is 
a Fellow and member of the Board of Regents of the American College of Trial Lawyers. 
This article is published with permission of the Mississippi Bar Journal. 

* Francis X. Busch, Direct and Cross-Examination, 23 Miss. L. J., at p. 326. 
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the English great,’’ * * * much more mischief than benefit generally results 
from cross-examination.” 

I have no qualms in illustrating the validity of the warnings of these 
distinguished lawyers of yesteryear by making a clean breast of an actual 
and unfortunate, but quite educational, experience I had as District At- 
torney. I was prosecuting a defendant of color for the alleged murder of 
a woman thought to be his wife. After I had rested the State’s case, and 
defendant’s counsel had completed the direct examination cf the defen- 
dant, his first, and what turned out to be his only, witness, he then bowed 
to me and uttered those fateful words, ““The witness is yours, Mr. District 
Attorney”; whereupon the defendant polished me off in the following 
colloquy which convincingly demonstrated that I had asked the proverbial 
one question-too-many: 

District Attorney: “Henry, this was your wife which you killed, 
was it not?” 


Witness: “‘Naw, sir.” 

District Attorney: “Well, she was at least your common-law 
wife, was she not?” 

Witness: “Naw, sir.” 

District Attorney: ‘Well, who was she, then?” 

Witness: ‘“Cap’n, she were a ‘Much Right’ Woman.” 

District Attorney [who had never heard of the same or similar 
term]: “Well, what is a ‘Much Right’ Woman?” 

Witness: “‘Mister, dat jest means you’se got as much right to her 
as I has, dat’s all.” 


Suffice it to say, the judge, the jury and the audience laughed, and I 
visibly paled. This question and answer cost me the case, for the reason that 
the case was already a close one on the State’s own proof as to whether it 
was murder or justifiable homicide. 

Admittedly, cross-examination is an art, and not a science. Though 
science is knowledge, and a principle of science is a rule in art, art is the 
application of knowledge to practice, and is in the skill in using it. The 
rules of the art at best can be no more than general, and even then with 
many qualifications according to varying circumstances, for no fixed, pre- 
cise or definitive rules or principles can be enunciated either for the novice 
or the veteran. Even so, we must admit that the administration of justice 
is itself relative, and not absolute. After all, as one writer has put it, both 
the jury and the judge, as triers of fact, arrive at their verdict or judgment 
based upon the superior probabilities of truth being in favor of the victor. 

The subject assigned me carries with it necessarily the privilege of 
personal reference, observations and conclusions. If it did not, then my 
talk would be one of prosaic recitals of excerpts from dull, and in many 
instances, now antiquated and out-moded, tomes. Thus with personal 
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experiences permitted, if not mandated, in my illustrations, you will 
accordingly neither charge me with immodesty as to any occasional personal 
triumph, nor castigate me for my like-recurring defeats. 


II 
PREPARATION FOR CROSS-EXAMINATION 
A. In General 

Moreover, even then, your general preparation for courtroom practice 
will be incomplete without study or consideration of some principles of, or 
books on, Applied Phychology. Pure reason, unfortunately, does not tip 
the scales of justice in the courtroom. Emotions enter the picture. The 
courtroom is an arena, and particularly on cross-examination, where the 
legalist and the psychologist must merge or co-exist in the same person. 
The great advocate, Montagu Williams, when one inquired as to his 
profession, replied, ‘I am by trade a reader of faces and minds.”’ So it is 
that a successful cross-examiner must be. A lawsuit is essentially a game 
of ‘‘selling’’ or persuasion. 

Accordingly, the trial lawyer must be acutely aware of the four funda- 
mental or basic devices of persuasion, which are: (1) The “‘virtue’’ device; 
(2) The “‘poison” device; (3) The ‘“‘testimonial” device; and (4) The 
““togetherness’’ device. These are literally the ‘‘triggers of persuasion”. The 
“tone” or “‘cast’’ of a suit will quickly settle over the courtroom and affect 
the jury. When the plaintiff puts on his case, the cross-examiner must be 
poignantly alert to the fixation, or unfettering, of these trigger devices on 
the fact-finders. 

Then, again, the successful practitioner must remember the efficacy and 
impact of the five laws of memory, namely, (1) ‘‘primacy’—which in- 
fluences the advocate generally to use his best witness first, and by the same 
token, should cause the cross-examiner to use his best talents on such 
witness when tendered to him; (2) “‘recency’"—which prompts the direct 
examiner usually to use his next-to-best witness last, with a like burden of 
effort placed upon the cross-examiner; (3) ‘“‘association’’; (4) “‘vividness”’ 
—as to which the cross-examiner is most wary lest a telling blow be made 
in his exploratory operation; and (5) ‘‘frequency’’—which causes the 
direct examiner to have the story repeated by various witnesses, if not more 
than once by the same witness, and conversely, causes the cross-examiner 
to seek to avoid such repetitive efforts. It must be recalled that the verdict 
is not rendered during the trial, but only when and as the twelve good men 
and true finally retire to recall what their memories permit and to consider 
their verdict in the cloistered confines of the jury room. 


B. For the Case at Hand 
In descending from the general to the' particulars, we now consider 
prepartion for the actual case at hand. After the case has been meticulously 


[ 46 ] 











canvassed by the lawyer both as to the law and all the facts, then it is that 
the cross-examiner, as much so as the direct examiner, should prepare in 
advance of trial an overall working hypothesis, or, as it is sometimes called, 
a general “‘statement of probabilities’. Many trial lawyers, particularly 
young ones, take copious notes as regards the testimony given at the trial. 
I have observed, and thus have sought to conform my practice thereto, that 
the older and more successful advocates take few notes, for they endeavor 
to listen to every word brought out on direct examination, and if notes be 
necessary, resort only to skeletal points. Such cross-examiner, while the 
witness is on direct, will, consciously or unconsciously, be framing in his 
mind also an individual or specific ‘‘statement of probabilities’ for this 
particular witness. Time limitations forbid my illustrating the formulation 
of a ‘“‘statement of probabilities’ either general or specific. Suffice it to say, 
such working hypothesis will reflect why it is that the cross-examiner’s 
client, both by immediate and outlying reasons, circumstances or equities, 
did or did not do as.the pleadings claim. 

An absolute sine gua non of a successful cross-examination is prepara- 
tion. Trite and axiomatic though this observation is, it can never be over- 
emphasized. Be neither content with a thorough examination of the law 
and the facts supporting your side, but likewise know as well the facts and 
the law as claimed to be supportive of your adversary’s cause. During the 
trial of a lengthy antitrust case in which I was associated with a particular 
New York lawyer, who had previously been a partner of the late Chief 
Justice Charles Evans Hughes, I inquired of him as to the fundamental 
differences between the methods of approach by Chief Justice Hughes and 
the late, and as equally learned, John W. Davis, both of whom constantly 
opposed each other in the most momentous litigation tried in this country 
during their lifetime. My associate stated simply that the difference was, 
Charles Evans Hughes knew “‘all there was to know about the case’, 
whereas John W. Davis knew “‘all he needed to know about the case’. Be- 
cause none of us can ever acquire the distinction or powers of discernment 
of a John W. Davis, or of Charles Evans Hughes, manifestly the best and 
safest approach to emulate is that of Charles Evans Hughes. 


As illustrative of the caveat to be prepared, I refer to a case tried in 
the Delta country from whence I came. There, a case was filed by a plain- 
tiff, represented by a most profound and thorough, though not particularly 
talented in the trial field, lawyer, against The Pullman Company for 
personal injuries occasioned by the allegedly negligent maintenance of an 
upper berth from which plaintiff fell. The defendant was represented by 
very able, but in this case unprepared, counsel. After plaintiff had rested, 
defendant’s attorney’s then placed on the stand as its first, and supposedly 
their best, witness, a colored Pullman porter, who proceeded to show that 
the upper berth was in good condition and that the injuries occurred solely 
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through the drinking, if not drunken, condition in which the plaintiff then 
was. When the witness was turned over to plaintiff’s advocate, he, already 
knowing something of the very voluble and exaggerating qualities of this 
dusky servant, and knowing well likewise the law as regards common car- 
riers, proceeded with a cross-examination which caused the porter finally 
to state that the plaintiff passenger, when he boarded the Pullman, initially 
was in such a drunken state as to be “‘weaving and wobbling’. One of 
defendant’s counsel punched the other and remarked that plaintiff's lawyer 
was making out the defendant’s case. The other defendant’s counsel, well 
knowing that plaintiff's lawyer never made out anyone’s case except his 
own, called for a recess, and in the conference room explained to his asso- 
ciate that something was wrong with their case. It finally dawned upon 
both of them that the astute lawyer representing the injured passenger had 
taken their own witness and conclusively proved that The Pullman Com- 
pany owed a duty to him not only to use ordinary, but also extraordinary, 
care when they took him on board in his drunken and stupefied condition. 
Needless to state, the case was settled immediately on defendant’s counsel's 
return to the courtroom and paying plaintiff the sum of $5,000. 


III 


THE PURPOSE OF CROSS-EXAMINATION— 
WHETHER TO CROSS-EXAMINE 


Long ago, and even now in some circles, it was thought that the sole 
object of a cross-examination was either to discredit opponent’s witnesses 
or their stories. The celebrated New York advocate, Max D. Steuer, sub- 
scribed to this philosophy, saying that the purpose of cross-examination 
was, “either to destroy the witness or to destroy the story told by the 
witness”. 

It is my frank opinion, however, and I believe it to be the general 
consensus of opinion of modern-day advocates, that the primary object is 
its use as a tool for securing admissions of facts supportive or corroborative 
of the cross-examiner’s contentions, with the secondary object being that 
of discrediting the witnesses of the opposition or their stories. 

It is by no means every witness who should be cross-examined. Ordi- 
narily, cross-examination is advisable when: (1) there is very evident 
reason for believing, in a situation where the testimony does no harm, that 
favorable statements may be procured; (2) there is hope of demonstrating 
ignorance or prejudice, showing mistake or exposing falsehood; (3) it is 
necessary to obviate the inference that the testimony is so strong as to 
frighten off any attack; and (4) reason exists that general statements may 
be tempered, or adverse material explained. Otherwise, in my judgment, 
it would be folly of the worst type to hazard a cross-examination. 
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If no cross-examination is advisable, then, in addition to protecting 
the interest of your client by your judicious restraint, the jury also will 
silently say, ““Thank you,’’ when you graciously make the statement at 
the end of direct examination, “‘No questions.” 


IV 


METHODS OF CROsS-EXAMINATION—-MANNER AND DEMEANOR 
OF THE CROSS-EXAMINER 


Basically and for rough classification purposes, there are two different 
methods of cross-examination, namely: (1) the table-pounding, brow- 
beating, badgering, storming or “‘power drive’ type; and (2) the smooth, 
gentle and velvet-glove type, which is ingratiating with the witness, 
though short of being servile or fawning with him. Manifestly, these 
types are antipodal, and there are, hence, various intermediate shades or 
gradations according to the temperament and personality of the cross- 
examiner. 

When I started practice in the Delta area of Mississippi, there were two 
well-known, old and respected practitioners who used the first method, 
and apparently got by with it, though during the latter part of their lives 
it would appear that they lost some cases which they should have won. 
My observation was that these lawyers had established their reputations 
while the county and area was in its pioneer state, mostly with a rural 
population who had little opportunity of reading the papers or being 
currently informed, and the term ‘‘Circuit Court” literally meant for 
them a ‘‘Circus Court.” 

As we know, jurors are constitutionally sympathetic with the witness 
on the stand. Jurors now are, as a rule, well informed and believe in the 
rules of fair play. Personally, I see no reason to use the first type, except in 
the rare instances where the witness is a palpable perjurer, or becomes 
belligerent in the process of his cross-examination, in which cases the jury 
might not only excuse, but applaud, you in becoming outwardly—but 
certainly you will not be so inwardly or in fact—severe and angry with 
the witness. When and as the lawyer becomes “‘mad”’ or angry, in fact, he 
does his client a great disservice in the process. 


V 
KINDS OF CROSS-EXAMINATION 
Assuming a cross-examination advisable, we next inquire what kind 
of cross-examination should we attempt. For rough categories, here again I 
believe the kinds are only two, to-wit: (1) an actual cross-examination 
in which the cross-examiner, in earnest, conducts a persistent, careful and 
searching examination; and (2) an.apparent cross-examination, wherein 
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the cross-examiner, facing a witness who has testified truthfully and 
accurately, must make a pretended cross-examination, lest the jury con- 
clude that the advocate knows the witness told the truth. In such apparent, 
or pretended, cross-examination, the lawyer goes to the periphery or out- 
lying and collateral circumstances or fringes, so that he might not be har- 
pooned by the witness. As illustrative of this latter kind, a skillful advocate 
in one of our river counties, while defending a colored man charged with 
assault and battery with intent to kill, and after an eye-witness testified 
very tellingly and truthfully for the prosecution as to make an actual 
cross-examination extremely hazardous, proceeded to question this colored 
chief witness on cross-examination as follows: 


Cross-Examiner:“‘Now, you state you were visiting your aunt, when 
you saw this fight?” 

Witness: ‘Yes, sir.”’ 

Cross-Examiner: ‘“Where did you come from for your visit?’ 

Witness: “Cincinnati, Ohio.” 

Cross-Examiner: “‘Cincinnati, Ohio’’—the lawyer emphasizing ‘‘O- , 
hyoh’’. 

Cross-Examiner: ‘“‘How long have you been wearing glasses?” 

Witness: “‘I have been wearing ‘glaases’ for some several years.” 

Cross-Examiner: “‘Do you wear ‘glaases’ for useful or ornamental 
purposes?”’ 

Witness: ‘For ornamental purposes, only.” 

The lawyer, by this pretended, but skillfully directed, kind of cross- 
examination, had caused the witness to give a pronunciation and assume 
an air of superiority which the Delta jury did not appreciate, sombting 
in their prompt acquittal of his client. 


VI 
THE MATTER OF CROSS-EXAMINATION 


Now further assuming the cross-examination will be actual, instead of 
apparent, let us consider for a moment as to the “‘matter’’ of cross-examina- 
tion. The testimony delivered in Court, whether true or false, is largely in 
three fields, namely, (1) the field of fact, (2) the field of inference, and 
(3) the field of opinion. It is possible that one single statement by a witness 
may well be in all three fields, as shown by the following statement of a 
witness: “‘I saw Henry Jones tearing out after Joe Sykes running about 20 
miles an hour.” It is the task of the cross-examiner to determine whether 
he will strip such a statement into three parts and cross-examine along the 
weakest or most exaggerated segment or segments. In the quoted statement, 
that part to the effect that Henry Jones was running is in the field of fact, 
whereas the observation that he was running after Joe Sykes is in the field 
of inference, for cross-examination may reveal that there were a number 


[ 50] 








of people along the same route or in the same vicinity in which Joe was 
running; and the conclusion as to running at a speed of 20 miles per hour 
is obviously in the field of opinion. 

In the field of fact, you should be sure that the witness is confined to his 
knowledge of such alleged fact, and not permit him to steal in a factual 
statement when it is really based on hearsay. In a trial in which I was 
engaged in South Mississippi, one of my chief witnesses, who only had a 
third-grade education, in response to my question as to what knowledge he 
had about certain acts of adverse possession on a certain piece of land, 
stated, “I know all about it, but that tellow sitting there [pointing to 
counsel opposite] will not let me tell it.” Thereupon the presiding judge 
remarked, ““You answer the question, I will take care of that fellow over 
there,’’ whereupon the witness then replied, ‘““Yeah, Joe Miles told me 
that old man Bass has been taking top-wood and stumps off of that land 
for 20 years.’’ Manifestly, counsel opposite rose to his feet and objected 
on the grounds of the same being rank hearsay, whereupon the judge 
necessarily had to sustain the same. The witness, however, gleeful in his 
prediction, also pointed down at me and replied, ““What did I tell you, 
Mister?” 

In the field of inference, we must acknowledge there are some state- 
ments which merge fact and inference so imperceptibly that it is most 
difficult to separate the same. As an illustration of testimony in the field 
of inference, the witness in a criminal prosecution who had testified that the 
defendant had bitten off the ear of the prosecuting witness was cross- 
examined as to how and why he knew that such had happened, when he 
was behind the defendant a few feet away and could not see the actual 
act of mayhem take place. The witness answered the cross-examiner thus, 
“Well, while I didn’t see him bite it off, I saw him spit it out’ [referring 
to the defendant]. This points up also the folly of pursuing the witness 
with the iniquitous questions, ‘“‘why’’ or “‘how,”’ or “will you please 
explain,”’ or the like. 

Many and often are the instances where witnesses testify in the field 
of opinion, both lawfully and otherwise. Such lawful testimony may be 
from a lay witness, as for example, whether a person is insane or not, and 
from an expert within the special fields of his alleged competence. In reality, 
the so-called ‘‘character witness’ operates in this field of opinion, though 
he purportedly testifies as to the general reputation of the witness in the 
community for a particular trait. As we know, “character” evidence is only 
“reputation” testimony. But even then a difference exists between “‘reputa- 
tion’ and the evidence thereof, though the terms are often confused, as 
now illustrated. The Swedish girl, Hilda, who was coming over on a 
Swedish freighter of which Captain Hanson, the family friend, was cap- 
tain, had a certificate of good character signed by the mayor of her home 
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village, to be shown to the port officials in New York, when coming to 
the shores of this country. On the way over, while Hilda was out on the 
open deck, this certificate was blown away by a strong, gusty north wind, 
whereupon Hilda proceeded to weep profusely. The old grizzled, grey- 
haired captain placed his hands on the shoulder of young Hilda and said, 
“Dot’s all right, Hilda, I will fix dot’’, whereupon he took out a notebook 
and in almost illegible scrawl wrote the words, ‘‘Dis is to certify dot Hilda 
Swanson had a gude reputation when she left Sweden, but she lost it 
coming over on my ship.” 

When I was District Attorney of the Fourth District, I was trying a 
lawsuit in the hill section of my territory, where I was associated, in the 
prosecution of a colored man for manslaughter, with a local lawyer there 
who, while keen and astute, was hard of hearing. He and I knew that the 
defendant had been the town’s bootlegger [who not only dispensed, but 
also made, ‘‘white lightnin’ ” or “‘corn likker’’], and that his white folks 
customers—being leading citizens of the town—would rush forward in his 
defense and become “‘character’’ witnesses. I told my associate that inas- 
much as they had seen to it that their bootlegger had never been convicted, 
I knew of no way to offset such character evidence, inasmuch as the sole 
trait involved would be ‘“‘peace and violence”. Thereupon my associate 
requested me for permission to examine such character witnesses. The first 
character witness was a leading merchant of the town who, after testifying 
to the good reputation of the defendant for peace and violence in that com- 
munity, was cross-examined by my associate thus: 


Cross-Examiner: ““This defendant has been a good customer of 
your store for many years, has he not?”’ 

Witness: ““Yes, sir.’’ 

Cross-Examiner: “‘As a matter of fact, don’t you sell this de- 
fendant 300 pounds of sugar and 2,000 pounds of shelled corn every 
week that comes?” 

Whereupon counsel opposite immediately hit the floor and objected, with 
the judge sustaining such objection, but with my associate not hearing, so 
far as I knew, his ruling. My associate renewed the question, with the same 
objection and the same ruling, and again tried the same question, with the 
judge taking his gavel and hollering, “‘I said sustained, one more question 
and you are in contempt of my court!’’ Then my associate, apparently 
injured or sensing something wrong, turned around to me and asked me, 
“Brother Thomas, what did the Judge say?’’ Whereupon I told him of 
the ruling, and then in a real or feigned look of surprise turned around 
and looked at the jury and said, ‘“Well, they don’t want the jury to know 
the truth, do they?” 

It is in the field of opinion that expert witnesses largely and usually 
operate. It has been said many times that the cross-examiner should be most 


[52] 








wary and cautious in the cross-examination of such. Some cross-examiners 
refuse to conduct a cross-examination thereof, but rely solely on making 
counter-proof by their own expert witnesses. Though it may be an instance 
of where ‘‘fools rush in where angels fear to tread’’, it has been my personal 
observation and experience that if the cross-examiner will study thoroughly 
his entire case, including works in the fields of special competence by ex- 
perts, and consult with his own experts, he should know where fertile fields 
of opportunity for cross-examination might lie, and accordingly conduct an 
actual or real cross-examination. 


About three months ago, I was requested by General Counsel of R. J. 
Reynolds Tobacco Company to come to New Orleans and audit or listen 
to the trial of a lung cancer case allegedly caused by smoking cigarettes, 
brought by the widow of the deceased against this Company and another. 
Among other very capable counsel, respectively representing the parties, the 
Plaintiff was represented by Melvin Belli, and Defendant Reynolds To- 
bacco Company by Theodore Kiendl, two of the greatest trial lawyers in 
America. The testimony was practically altogether in the field of expert 
evidence, with cancer experts from all parts of the country testifying pro 
and con. I noticed that these two great advocates did not hesitate to conduct 
a persistent, rigorous and actual cross-examination of each and every expert, 
for it was apparent that such lawyers knew practically as much about 
cancer as such experts. Many and favorable admissions were obtained by 
each respective lawyer favorable to his particular cause. 


In 1954, I was sent by the Du Pont Company to cross-examine 71 
witnesses who resided in Hawaii and whose depositions had been noticed 
by the Hawaiian plaintiffs in a case brought against Du Pont in the 
Federal Court at Greenville, Mississippi. In conjunction with Home Office 
Counsel, I had read all of the available literature sent me by our client and 
as I could find pertaining to the chemical involved, trichloroethylene. One 
of plaintiff’s leading experts was a chemistry professor in the University 
of Hawaii, who testified for the plaintiff that in his opinion the death of 
cattle on the islands was caused by the eating of trichloroethylene-extracted 
soybean meal. I knew that he had not personally conducted any experi- 
ments in this abstruse field, but was dependent upon various literature 
which he had read on the subject. I did not hesitate to refer to one of the 
articles, in which the University of Minnesota reported the results of an 
experiment it had conducted, the result of which was that one calf died 
and the other lived, after having eaten such meal. The chemist had testified 
on direct that both had died, though I had objected on the ground of 
hearsay. When I faced him with the article, identified and made the same 
a part of his deposition, I was able thereafter to procure some valuable 
admissions from him. 
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As for expert witnesses, both the direct and cross-examiners usually 
want such expert to convert or reduce technical terms in language easily 
understood by the lay jury. It has been my personal observation that the 
more expert a witness is, the more he uses such commonly understood 
terms, and in direct proportion, the less qualified an expert is, the more he 
resorts to esoteric jargon. I recall an instance, when I was District Attorney, 
where my adversary called upon a young doctor, who was engaged in the 
Health Service, to examine the defendant and testify as an expert as to his 
being insane. He placed the dactor on the stand, and after showing that he 
had examined the defendant while in jail, the doctor testified on direct as 
follows: 

Examiner: “Now, doctor, will you please tell us what condition 


you found the defendant in?” 
Witness: “Well, I ascertained that he had a definite type of 


psychosis.” 

Examiner: “Doctor, you'll have to break that language down 
for us common people—what do you mean?” 

Witness: ‘By that I mean that he had a catatonic type of dementia 


praecox.”’ 

[Whereupon the examiner in disgust said, “Doctor, you will step 
aside; we can’t understand you’’; and sensing the reaction of the jury, 
I obligingly replied, ‘‘No questions.”’ ] 


Certainly, the expert, pseudo or real, is no person on which the cross- 
examiner should attempt any sarcastic or sardonic humor. As a matter of 
fact, it is quite unwise, for many reasons, for any cross-examiner to make 
an excursion in this deadly field of satire. I am thinking of an incident 
which occurred in the Northern part of our State, where a very able, but 
satirically inclined, advocate saw fit to unleash some sarcasm on a doctor 
from another State, who had long since retired from the actual practice 
and was largely engaged in the avocation of racing boats on the Mississippi 
River, who happened to testify in a personal injury case. Inasmuch as the 
direct examiner, either wittingly or unwittingly, had simply shown that 
the witness was a practicing doctor, without giving his qualifications, our 
satirical colleague ““waded in”’ as follows: 


Cross-Examiner: “‘Doctor, as a matter of fact, you have not prac- 
ticed medicine for many years?” 

Witness: “Yes, sir, that is correct.” 

Cross-Examiner: ‘“You spend most of your time being a playboy, 
don’t you, racing boats on the Mississippi?” 

Witness: “Well, I disclaim being a playboy, but will admit to 
my love of boats.” 

Cross-Examiner: ‘‘Doctor, as a matter of fact, you simply ob- 
tained your M. D. and did not go into any specialty for your engage- 
ment in the actual practice?” 
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Witness: “Well, I spent a good bit of money in taking a year’s 
study at Johns Hopkins, after I obtained my M. D., and thereafter 
spent two years at Vienna, Austria.” 

Cross-Examiner: [Obviously taken aback by this statement] 
“Well, doctor, I believe you know everything.” 

Witness: “‘No, sir, I’m not fortunate enough to be a lawyer!” 


VII 
CLASSIFICATION OF WITNESSES 


Thus, with the advocate being ‘‘by trade’’ a reader of faces and minds, 
or an applied psychologist, it is a “‘must’’ that the cross-examiner par- 
ticularly be able to evaluate and classify witnesses. There are many cate- 
gories in which witnesses can be placed, none of which are mutually ex- 
clusive, for it very well may be that even one single witness may be in 
three or more such groups, somewhat analogous to the situation where the 
young son, who had just finished college, shockingly solved a problem 
or test conducted by his father in the latter's desire to ascertain what pro- 
fession his son would follow. The father, knowing that his son would 
return to his room, devised a test whereby, in his absence, he placed on 
his table therein a fifth of whiskey, a silver dollar, and a Bible, and 
reasoned thus: If my son picks up the whiskey, I know that he is going 
to be a drunkard, but if he picks up the dollar, he has a bright future as a 
businessman, whereas if he pick up the Bible, he will become a distin- 
guished member of the clergy. The father, hearing the doorbell ring then 
hid himself in the closet in the son’s room and awaited breathlessly his son’s 
entry and decision. The son came in, looked over the bizarre articles on the 
table, quickly picked up the bottle and drank its contents, placed the silver 
dollar in his pocket, and put the Bible under his arm and left the room, 
whereupon his astounded, but wounded, father exclaimed, ‘“‘My God, my 
son is going to be a politician!” 

Despite this allusion, we now give the general categories or classes 
of witnesses: (1) the perjured and honestly mistaken; (2) the artful 
and artless; (3) the voluble and reticent; (4) the nervous and stupid; 
(5) the positive and indecisive; (6) the contentious and agreeable; (7) 
the male and female; and (8) the professional and non-professional. 

Even if the groups were mutually exclusive, we would still find shades 
or gradations in a single group. It is the challenging, but nevertheless 
intriguing, task of the cross-examiner to appraise a witness, preferably in 
advance in his preparation of the lawsuit, or certainly on the witness stand 
while he testifies on direct, because witnesses obviously must be treated 
differently according to the exigencies of the case. 
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Before we discuss the two classes of witnesses which we believe to be 
all-encompassing of all witnesses who appear on the stand, we pause for 
the moment to say a word as to women, as witnesses, under the subtopical 


heading as follows: 
The Female Witness 


When I began the practice of law, the older members of the Bar gave 
me the admonition, so often declared in the traditional textbooks on Cross- 
Examination, ‘“‘Never cross-examine a woman!” Suffice it to say, just in 
my 31 years at the practicing bar, I have seen this caveat practically disap- 
pear. The warning, however, does still possess some validity in that it 
should serve to remind us that, though chivalry has been badly mangled 
in the economic and political processes through the years, the female 
witness should be treated with respect, gentility and kindness. It is a very, 
very rare case where cross-examination of a woman should be pitched 
along the lines of discrediting her. Rather, the cross-examination should 
proceed along the lines of securing favorable admissions—being content if 
necessary, with only “crumbs from the table’’—or discrediting her story. 

Despite the numerous descriptive but non-exclusive groups of witnesses 
aforesaid, for the remainder of our talk, we advert to two catagories of 
witnesses which should embrace roughly all witnesses indicating an actual 
types or classes of witnesses now to be discussed are (1) the perjured or 
subjectively untruthful witness, and (2) the mistaken witness, or the 
cross-examination in order to ferret out the error of their testimony. Such 
types or classes of witnesses now to be discussed are (1) the perjured or 
subjectively untruthful witness, and (2) the mistaken witness, or the 
witness in error. 


VIII 
‘THE PERJURED OR SUBJECTIVELY UNTRUTHFUL WITNESS 


The lay public is wont to attribute perjury to a witness or a set of 
witnesses where his or their testimony in the case is contradictory of the 
testimony of the cause which such public espouses. While perjury is com- 
mitted often in the courts, in fairness it must be said that perjury is not 
as rampant as the public is wont to believe. The majority of witnesses, who 
should be subjected to an actual cross-examination, are those witnesses who 
are honestly mistaken, or give erroneous testimony through ignorance, 
prejudice or mistake. Suffice it to say, perjury is sufficiently existent that 
the advocate should be alerted to the earmarks thereof and by his skill and 
ingenuity seek to discredit him or his story. 

Perjury, as we know, is the wilful and corrupt swearing falsely to 
any material matter in the case. The layman is likely to equate perjury 
to the Biblical injunction, ‘“Thou shalt not bear false witness against thy 
neighbor.’” This was uppermost in the mind of the colored witness who 
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appeared on the witness stand in behalf of his friend, the defendant, in a 
criminal case, endeavoring to foist great hunks of perjury, when the prose- 
cuting attorney on cross-examination inquired, ‘“Well, Mose, don’t you 
recall that the Good Book says that “Thou shalt not bear false witness 
against thy neighbor’?’’, to which the colored man quickly replied, ““Yes, 
sah, Boss, I knows dat, but I’se not bearing it against my neighbor, I’se 
bearing it for my neighbor.’’ A possible distinction without a difference! 

As approximately general, but not universal, badges or earmarks of 
perjury, which the cross-examiner would do well to watch for on direct 
eXamination preliminary to his prospective cross-examination are the 
following: When the witness: (1) manifests much zeal on behalf of the 
party calling him; (2) is forgetful of facts as to which he knows that he 
is Open to contradiction thereon; (3) “‘balloons’’ or exaggerates circum- 
stances; (4) proceeds with his answers without waiting to hear the ques- 
tion; (5) remembers facts very minutely as to which he knows that he is 
not open to contradiction thereon; (6) reluctantly gives adverse testimony; 
(7) replies flippantly or evasively; (8) seeks additional time to consider 
the effect of his answer by using such devices as pretending not to hear the 
question; (9) affects indifference; and (10) often protests his honesty, 
vows before God, and the like. 

As stated, for rough guideposts, when a witness exhibits two or more 
of these earmarks, his testimony is more or less conclusive of insincerity 
and falsehood, and thus it should be that the cross-examiner is fully justi- 
fied in utilizing his best talents to unseat the witness or unearth and exhibit 
the error and falsity of his testimony. Whereas order is the rule in direct 
examination, its converse or opposite, disorder, is the indicated procedure 
for the cross-examination of the perjurer, regardless of whether he be of 
the artless or pathological type, or of the cunning and artful type. Never 
let him, as a rule, return to the chronological sequence of his story, unless 
you can hoist him on his own petard by exhibiting one or more statements 
in his handwriting wherein he has testified exactly to the contrary. 

Moreover, rapidity and mobility in questioning should characterize the 
cross-examination, for the reason that the witness, thus discommoded, 
both by your disorderly approach and speed of your questions, has no time 
to make his answers consistent. Additionally, give him ample opportunity 
to exhibit the various earmarks of perjury heretofore pointed out. If he is 
addicted to exaggeration, as most likely he will be, permit him to enlarge 
his exaggerations, and then, by a quick change of pace, suggest some com- 
parison that will clearly exhibit to the witness himself the falsity of his 
statements. Unless the perjurer eventually gets in the proverbial corner 
from whence there is no escape, it is best never to ask him the oft-fatal 
question, ‘““Why?”’ or ““How do you explain?”’, or the like, for his diabolical 
cunning or ingenuity may unhorse you. 
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Another very important point to remember in the cross-examination 
of the perjured witness is the advisability of demonstrating at the earliest 
point practical in the cross-examination the motive, or likely motive, for 
the story he has thus fabricated. Jurors are not likely to believe that a 
witness will testify untruthfully, or exaggerate, unless he has some reason 
for doing so, for, as a North Dakota Justice 2 said, ‘‘ * * * (e) ven an un- 
truthful man will not usually lie without a motive.’’ Many are the cases 
where intimacy in business or social contacts, a unity of belief or interest, 
kinship, enmity, or the like, afford rich backgrounds for explorations con- 
ducted in this regard. Then, too, there are the more subtle motives, which 
influence not only perjured, but honestly mistaken, witnesses to testify in 
a case, namely, where class is arrayed against class, as landlord against 
tenant, capital against labor, one neighborhood faction against the other, 
or similar social, political or economic groups antagonistic to the other. 


IX 


THE MISTAKEN WITNESS, OR 
THE WITNESS IN ERROR 


In concluding this paper, we now address ourselves to the mistaken 
witness, or the witness in error—which class, by far, affords the most num- 
erous of witnesses appearing in our courts justifying the skills of the cross- 
examiner in unearthing error. Objectively, it may well be said that the 
impact of undiscovered error is the same, whether it proceed from the mouth 
of the perjurer or the honestly mistaken witness. Subjectively, however, 
whereas the one is venal and corrupt, the other is honest and honorable, 
though he might be actuated by ignorance, prejudice or mistake. This 
subjective difference, you can be sure, pays off at the “box office’, the jury, 
when the perjurer is unmasked by the cross-examiner. 

In cross-examining the mistaken witness, or the witness in error, it is 
a requisite that the cross-examiner must well know and appreciate the four 
basic sources of error which inhere in such a type of witness. These sources 
are in the fields of: (1) sensation, (2) perception or interpretation, (3) 
recollection, and (4) testimonial deliverance or narration, and will be dis- 
cussed in like order. 

In discussing the first source of error, occurring in the field of Sensation, 
we must remember that we are initially endowed by our Creator at birth 
with the basic senses of sight, hearing, smelling, taste and touch. We may 
unfortunately or defectively thus endowed in one or more respects, wholly 
or partially, e.g., either totally blind or color-blind. Our progress through 
life may be accompanied by the loss, or partial loss, of one or more of such 
senses. Moreover—and this is a rich field for the cross-examiner—though 


?Engerud, J., in Gates v. Kelley, 15 N.D. 639, 110 N.W. 770, 773. 
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one be possessed of all of his five senses, he could have been “up with the 
boys’’ the night before, or deeply agitated over a personal problem or other- 
wise, at the time the sudden event occurs concerning which he is to testify. 
It is well always for the advocate to remember that there is “‘many a slip 
‘twixt cup and lip’”’ as between the actual occurrence and that detected or 
received through the senses of the prospective witness. 

For the second source of error, we advert to the sensation thus received 
by the potential witness and the mental processes which ensue to cause him 
or her to perceive or interpret the same, that is, in the field of Perception 
or Interpretation. Here it is that the age, educational qualifications, social, 
economic and political backgrounds, the nervous temperament, the inborn 
and acquired prejudices, the agile or slow powers of reaction, and myriad 
qualities come into play. Here it is where fact, or alleged fact, blends with 
inference to form a total mental image or conclusion. Demonstrative of this 
aspect, I well recall an incident in which a well-known lawyer and avowed 
fox-hunter invited another friend, who had never been fox-hunting, and 
me to go with him to the hills of Tallahatchie County for a fox-hunt that 
night. Our host was the proud possessor of two fox hounds, Stranger and 
Potlikker. We had been out for some two hours on a cold night, with the 
dogs unable to strike a trail, when finally the hills and dales reverberated 
with the staccato barks and peals of our friend’s dogs. Then it was that 
our sportslover, with moistened eyes, said to our uninitiated and other 
friend, “Sam, that is the sweetest music this side of heaven, don’t you 
think?’’, to which Sam replied, “Senator, I don’t hear ncthin’ but them 
durn dogs barking.” 

The third source of error is in the field of recollection. Human beings 
have varying types of memories, some with a keen, and others with a poor 
or dull, memory, with many intermediate grades in the hiatus. Addition- 
ally, in this process, passage of time accompanied by the ravaging in- 
fluence of imagination enters to color or distort the picture. These infirmities 
of the human mind should serve to elicit or beckon a careful, but 
thoroughly exploratory, operation by the cross-examiner to uncover the 
testimonial error which inheres in the honest, but mistaken, witness. 

The fourth and concluding source of error is in the field of testimonial 
deliverance or narration. Even though our populace in this State profess to 
speak the English language, we know very well that evident disparities 
constantly appear in daily communications in the words or language used 
and the thought intended to be conveyed. Each of us, almost daily, is a 
witness to this source of error. Again, I hearken back to an episode occur- 
ring in one of the Delta counties, in which the sheriff, who knew applied 
psychology and had once played “‘stock’’ in his younger years as a char- 
acter actor in theatrical performanecs, was called upon to investigate a 
stabbing which occurred in the colored section of the largest city in his 
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county. When he reached the scene of the encounter, a colored cafe crowded 
with non-communicative [including the victim] dusky customers, he was 
absolutely unable to ascertain the identity of the assailant. He, with his 
deputies, then took all sixteen of the occupants to the county bastile, where 
he lodged them overnight, and the next day about noon went up to inter- 
view them. Sensing that a very gingerly appearing, black-as-a-new-buggy 
type of colored girl had some suggestive background for motive against the 
person thus stabbed, the sheriff called her aside and said, ““Now, Henrietta, 
I know you are the one who did it, and you might as well make a con- 
fession’’, to which she quickly replied, ‘Naw, sah, my lawyer has been up 
to see me and he said I could do anything except make a confession.” The 
wise old officer turned his head, as if to go, and then said, ““Well, Henrietta, 
I really didn’t want a confession from you, I just simply wanted to know 
how ‘it ‘twas’”’, to which she amazingly replied, ‘“Well, if dat’s all you 
want to know, I can tell you dat, all right’’, whereupon she proceeded 
to give the gory details of her assault upon the person stabbed [but fortu- 
nately who was not killed] who had been the confessor’s rival for the 
affections of the common swain. This sheriff, I think, well versed in the 
lingo and mores of this particular race, was truly the applied psychologist 
or the skillful, though extra-judicial, cross-examiner. 
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1960 Eighlights of 
Automobile Liability Insurance Law 


By NORMAN E. RISJORD* 


C THE VARIOUS coverage problems in automobile 
insurance law which attained prominence in 1960, twenty-five cases have 
been selected for discussion here, as appearing to be the most interesting, 
important, or deplorable. 


USE OF THE AUTOMOBILE 


Here, ““Use Of The Automobile” pertains to the word “‘use’’ as it 
governs the liability coverages. The bodily injury liability and property 
damage liability coverages are keyed to legal obligations of the insured 
arising out of the ownership, maintenance or use of the automobile. It is 
this use which is at issue here.? 

Three 1960 cases involved unusual applications of the policy require- 
ment that the injury arise out of the ‘‘use’’ of the automobile. In two of 
them, the automobile was motionless and the actor was not physically in 
the automobile, and in the third the automobile was almost half a mile 
away from the accident. 

A Wisconsin case involved an automobile liability policy issued to 
a county covering its motor vehicles, including a maintenance vehicle used 
for sweeping the highways. Two automobiles collided at an intersection. 
A passenger in one of the automobiles was injured and brought action 
against her host, the other driver, and their insurers. The county, its 
employees, and its insurer were impleaded, the host alleging that the county 
sweeper was stopped in such a position that it blocked the host’s view of 
intersecting traffic; that the employees of the county directed traffic; that 
the host entered the intersection pursuant to their direction; and that they 
were negligent as to the location of the sweeper, the manner in which 
they directed traffic, lookout, and management and control. The Supreme 


* Vice President and General Counsel, Employers Reinsurance Corporation, Kansas 
City, Missouri; co-author, Risjord and Austin, Automobile Liability Insurance Cases. 
Each case citation in the footnotes will include the number of the case as it is summarized 
in that work. 

* The liability policies go on to provide that “‘Use of the automobile . . . includes 
the loading and unloading thereof.’’ Since the “Loading and Unloading’’ cases have 
recently been considered at some length elsewhere, Risjord, Loading and Unloading, 13 
Vanderbilt Law Review 903 (October, 1960), they will not be reviewed here. 
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Court held that there was coverage under the policy issued to the county, 
on the ground that the negligence of the county employee in signalling 
to the host arose out of the use of the sweeper, even though the sweeper 
was motionless at the time.? 

A hunting case involved Texas law. The named insured and three 
companions were in search of game in Colorado. They saw three deer 
slightly below them and to their right. The named insured stopped the 
insured automobile and emerged with his rifle on the lefthand side of the 
vehicle. ‘‘Leaning over and against the vehicle, and resting his rifle across 
the top,’’ the named insured fired at one of the deer. ‘‘For some unexplained 
reason (probably because the muzzle of the rifle did not clear the curved 
top of the vehicle) the bullet tore through the top of the car, was de- 
flected downward and inflicted’’ fatal injuries to one of the companions 
who was seated on the right front seat of the automobile. The United 
States Court of Appeals for the Fifth Circuit affirmed a judgment of the 
United States District Court for the Eastern District of Texas, holding 
that the death arose out of the use of the automobile, since the policy con- 
tained no limitation requiring that the automobile be ‘‘used’’ as a vehicle 
rather than, as here, as a gun rest.? 

A case in New Hampshire involved the transportation of horses in an 
uninsured truck which was following an insured truck operated by the 
owner of the two trucks. The uninsured truck was about four-tenths of a 
mile behind the insured truck when it collided with a third vehicle. In an 
action for wrongful death of the driver of the third vehicle, it was claimed 
that the operation of the uninsured truck transporting the horses was con- 
trolled by the named insured in the lead truck, by means of hand signals, 
in such a way as to cause the uninsured truck to operate at an excessive 
and unreasonable speed. There was a verdict against the named insured 
on that theory. In a declaratory judgment action by the insurer in which 
the trial court held that the insurer was required to defend the named 
insured, the Supreme Court overruled the insurer’s exceptions, holding 
that the circumstance that the insured truck was not in collision with the 
third vehicle, and that at most it was merely a “‘platform’’ from which 
the named insured signalled to the operator of the uninsured truck, did not 
conclusively establish that the injuries did not arise out of the use of the 
insured truck and that, if the speed of the uninsured truck was unreason- 
able and imprudent, and the operator’s lookout inadequate as a result of 
the control exercised by the named insured, the conclusion that the injury 


* Kantos V. Frederick, 10 Wis. 2d 358, 103 N. W. 2d 114 (1960); Risjord & 
Austin Case No. 2004. 
* Fidelity & Casualty Co. V. Lott, 273 F. 2d 500 (C. A. 5th, 1960); R. & A. 
Case No. 1934. 
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originated from or arose out of the use of the insured truck logically 
followed. 

So, with respect to the “use’’ of the automobile, we learn that use, 
i.e., COVerage, exists, even though the insured automobile may itself be 
motionless or harmless, or at a considerable distance from the accident. 
The sweeper case, while extreme, is defensible. The rifle case, while ex- 
treme, is probably sound. With regard to the insured truck which was four- 
tenths of a mile ahead of the uninsured truck at the time of the collision, 
the insurer had argued that the contention that the fatal injuries arose out 
of the use of the insured truck was “not only ingenious but fantastic’. 
Many readers of the opinion might agree. 


FAMILY AUTOMOBILE PoLIcy DESCRIBING ONE OR 
Two ““OWNED’’ AUTOMOBILES 


The Family Automobile Policy, promulgated in 1956 and revised in 
1958, contemplates coverage for all private passenger automobiles ‘“‘owned”’ 
by the individual policyho!der and his resident spouse during the policy 
period, without description (except for the purposes of the physical damage 
coverages). The insurer protects itself against coverage without premium 
by including in the declarations of the policy a representation by the named 
insured as to the total number “‘owned” on that date, and the original 
premium is computed accordingly, and by providing in the premium con- 
dition for adjustment of premium if more (or fewer) automobiles become 
“‘owned”’ during the policy period. 

Since 1956, speculation has existed as to what the courts would hold 
where the named insured declares less than all private passenger automo- 
biles owned by him on the effective date and an accident involves one not 
declared or not identifiable as having been declared. Two earlier cases® had 
touched the edges of the question, but it appears to have been the lot of 
the Springfield (Missouri) Court of Appeals in 1960 to first grapple 
directly (in a reported case), with at least one phase of the subjects under 
speculation, as a case of first impression. 

On December 6, 1957, Garver acquired title to a Nash automobile. On 
December 12, 1957, Garver acquired title to a Hillman Minx automobile 
and on that date purchased from the Travelers a family automobile policy, 
which was issued in the name of Garver for a policy period of one year 
commencing December 12, 1957. The policy described the Hillman Minx 
automobile. The Nash automobile was not described or mentioned in the 


* Carter V. Bergeron, 102 N.H. 464, 160 A. 2d 348 (1960); R. & A. Case No. 
1991. 
5 LeJeune v. State Farm Mut. Auto Ins. Co., 107 So. 2d 509 (La. App. 1958, 
1959); R. & A. Case No. 1721; Matthews Vv. Glens Falls Ins. Co., 192 N.Y.S. 2d 811 
(1959); R. & A. Case No. 1891. 
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policy and in the declarations of the policy it was represented that the total 
number of private automobiles owned by Garver at the date of the issuance 
of the policy was “‘one’’. 

On December 14, 1957, the Nash automobile owned by Garver was 
being operated by another with the permission of Garver when it was 
involved in an accident as a result of which two people were injured. The 
injured brought actions against the driver, who cross-claimed against the 
Travelers, seeking to make it defend the suits and to be responsible for 
payment of any damages recovered against him. The driver appealed from 
adverse judgments. 

The Springfield Court of Appeals affirmed, holding that the liability 
coverages, in referring to “the owned automobile” and “any non-owned 
automobile’’, clearly indicated that the policy applied, so far as owned 
automobiles were concerned, only to the owned automobile described in the 
policy and not to “any” or “every’’ owned automobile, and that the 
Travelers, which had no knowledge of the Nash automobile, properly 
relied upon the declaration that “‘one’’ was the total number of private 
automobiles owned by Garver at the date of the issuance of the policy.® 

The result was correct but the court laid too much stress upon the 
description of the Hillman Minx automobile as confining the coverage 
to that automobile. If Garver had not owned the Nash automoblie at 
the effective date of the policy and, sometime after the effective date of the 
policy, had purchased the Nash automobile, the policy would have covered 
the Nash automobile. The coverage under the family policy (so far as 
bodily injury liability and property damage liability are concerned) is not 
confined to the automobile described in the policy. Rather it is confined, as 
to automobiles owned at the effective date of the policy, to the number 
declared, with coverage, however, for replacing or additional automobiles 
later acquired, subject to the provision for premium adjustment which does 
not affect coverage. 

PERMISSION 


1960 brought forth five important decisions involving the questions 
whether the driver of the automobile was using it with the permission of 
the named insured so as to be covered as an “‘insured’’ under the omnibus 
clause of a policy issued to the owner. In each of the five cases, the appellate 
court held that there was permission. One of the five (in New York) seems 
correct in finding permission under rather peculiar circumstances. The other 
four (two in New Jersey and two in Connecticut) involve drastic depar- 
tures from established underwriting intent. 

In the New York case, two couples were riding in an automobile on 
the streets of the city of Albany. The owner-driver suddenly stopped the 


® Wise V. Strong, 341 S.W. 2d 633 (Mo. App. 1960); R. & A. Case No. 2154. 
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automobile near the center of the street in front of a theatre, emerged from 
the car, and walked away, leaving the motor running. The two ladies like- 
wise emerged and followed the car owner, leaving the owner’s brother as 
the sole occupant of the car. The brother, who had no operator’s license 
at the time, got into the front seat, put the car into gear, and attempted to 
move it from the center of the street. At that time, a police car came along 
and the brother “‘panicked’’ and continued on until he struck several auto- 
mobiles. Five law suits were brought against the brother. 

In a declaratory judgment action by the brother, the Appellate Division 
affirmed a judgment against the insurer, on the grounds that, under the 
circumstances, permission may be implied from the acts and conduct of the 
owner; that when one leaves his motor vehicle in a busy street in such 
a position that a reasonably prudent person should anticipate that, in the 
event of an emergency or other necessity, it must be moved, it imposes upon 
the owner responsibility for the negligent acts of the person left in charge; 
and that, since there was no evidence that the owner did not give per- 
mission, at least a factual question was presented from which the trier of 
the facts could determine (as it did) that there was implied permission 
to operate the car.* 

Without disagreeing with the result, it may be noted that the real 
question was not whether, under the circumstances, liability was imposed 
upon the owner for the negligent acts of the person left in charge, but rather 
whether leaving a person in charge under such circumstances did not imply 
permission for that person to act. 

In one of the criticized New Jersey cases, a woman in Ramsey, New 
Jersey, borrowed the automobile of a neighbor, ostensibly to visit her sick 
mother in Hawthorne, New Jersey. Arriving at Hawthorne at about 8:00 
PM, she stayed for a short time and then drove to a tavern in Paterson 
(which, from Hawthorne, is in the opposite direction from Ramsey). 
There she had two or three Scotch highballs and then drove to another bar 
in Paterson. She later drove back to the first bar, then back to the second 
bar, and then made a third call at the first bar. Just before midnight, she 
made her final departure from the first bar and in Paterson was involved 
in a collision with another automobile. 

In a suit by an injured passenger in the other car against the lending 
owner's insurer after judgment against the peripatetic driver, the owner 
testified that, when he gave permission to use the car, he directed the woman 
to return it within one hour. She testified that no strings were attached to 
the permission and that, at about 11:00 PM, she had telephoned the owner 
that she was going to be a little late and asked if he would mind if she 
kept the car a little longer, to which she said he replied “Certainly as long 


* Coons V. Massachusetts Bonding & Ins. Co., 207 N.Y.S. 2d 819 (App. Div. 1960) ; 
R. & A. Case No. 2134. 
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as she returned the car before 3:00 in the morning’’. The owner's version 
of the conversation was that it occurred between 9:00 PM and 9:30 PM 
and that, upon being informed by the woman that she contemplated 
stopping for a drink on the way home, he told her that she had better get 
right home because he needed the car and her husband would be home soon 
and if he knew that she was drinking she would “‘get it’. 

The Supreme Court of New Jersey, affirming a judgment against the 
insurer, applied the initial permission rule that, if a person is given per- 
mission to use a motor vehicle in the first instance, any subsequent use 
short of theft ‘‘or the like’, while the vehicle remains in his possession, 
though not within the contemplation of the parties, is a permissive use 
within the terms of the omnibus clause in a standard automobile liability 
insurance policy, so that, since this driver had the initial permission, her 
subsequent deviation from the purpose for which she borrowed the vehicle 
did not annul the protection afforded her and the injured plaintiff by the 
omnibus clause of the owner’s policy.® 

The Supreme Court’s decision was five to one, the dissenting judge 
feeling that the initial permission rule did violence to the policy wording 
and that it rested upon such a broad conception of policy that a shift to it 
should come only from the legislature. 

The companion New Jersey case involved coverage under a Cadillac 
owner’s policy for a second permittee. The Cadillac owner and her hus- 
band were owners of a wholesale beer distributor company. As a regular 
part of its program of sales promotion, the beer distributor arranged to 
have its salesmen take parties of its customers and their employees to a 
brewery in Philadelphia. On the morning of September 29, 1955, such a 
party was arranged with one of the salesmen driving the Cadillac. After 
beer, cocktails, and lunch at the brewery, the party started home. After a 
stop at a second tavern, one of the customers took the wheel and shortly 
thereafter the Cadillac left the highway and crashed into a tree. The cus- 
tomer driving, and the salesman who had driven prior to the stop at the 
second tavern, were killed and the other three in the party were injured. 

In a declaratory judgment action between the driver’s insurer and the 
Cadillac owner’s insurer, the Cadillac owner testified that, although noth- 
ing had been said on this occasion as to who was to do the driving, on 
previous occasions she had told this salesman never to let anyone else 
drive her car. There was further testimony that, at the second tavern, there 
was an argument between the salesman and the customer as to whether 
the latter should drive. The Superior Court found that the salesman had 
consented to the customer’s taking the wheel and held that the customer 
was covered under the Cadillac owner’s policy. 


® Matits V. Nationwide Mut. Ins. Co., 166 A. 2d 345 (N.J. 1960), affirming 59 
N.J. Super. 373, 157 A. 2d 853 (1960); R. & A. Case No. 1945. 
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After a reversal by the Appellate Division, the Supreme Court reversed 
the Appellate Division, taking the view that, since the words “‘operation” 
and “‘use’’ have different meanings and the omnibus clause requires only 
that the use of the automobile be with the permission of the named in- 
sured, any prohibition as to the operation of the automobile is immaterial 
to a determination of coverage, so that, even though a driver has been 
expressly prohibited from operating the car, he is covered under the omni- 
bus clause of the owner’s policy if the car was being used for a purpose 
permitted by the named insured.® 

Connecticut, in two cases decided late in 1960, has gone even farther 
astray than New Jersey. 

In a case involving another wayward wife, the president of a corpora- 
tion occasionally directed a handyman employed by the corporation to 
chauffeur the president’s wife in one of the corporation cars, but instructed 
him not to let her drive. She had no operator’s license and did not drive 
a car. On June 27, 1957, the president instructed the handyman to drive 
the wife to Suffield to visit her daughter and then to bring her back to 
her home in Hartford. No specific instructions were given to the handyman 
concerning the operation of the car on this particular journey. 

At about 3:35 AM the next day, an accident occurred near the home 
of the president on a route which would normally be used by one return- 
ing from Suffield. The wife was found pinned behind the wheel in the 
driver's seat, severely injured. The handyman was slumped forward on the 
right side of the seat, unconscious, with his head close to the dashboard, 
which was damaged. He died before he reached a hospital. The wife died 
three days later, after having stated during a period of consciousness that 
she was not the driver. Blood tests showed that both were under the 
influence of alcohol. 

In an action by the administratrix of the handyman against the corpo- 
ration’s liability insurer (after default judgment against the administrator 
of the wife's estate), the Supreme Court of Errors affirmed a judgment 
against the insurer, on the grounds that, had it been the intention of the 
insurer to limit the application of the omnibus clause to situations in which 
the operation of the automobile, rather than the use to which it was being 
put, was determinative, the insurer could have done so by including the 
word “‘operation”’ in the policy;!® that the “‘actual use’ of the automobile 
at the time of the accident was the particular use at that time, i.e., the trans- 
portation of the wife on the return trip from Suffield to Hartford; that the 
fact that it was being operated by the wife rather than by the handyman 





* Indemnity Ins. Co. of North America V. Metropolitan Cas. Ins. Co. of N.Y., 166 
A. 2d 355 (N.J. 1960), reversing 59 N.J. Super. 547, 158 A. 2d 425 (1960), which 
reversed 53 N.J. Super. 90, 146 A. 2d 692 (1958); R. & A. Case No. 1715. 

* But note what this court did where the policy used the word “‘operation” in this 
court’s next “‘permission’’ case, Clark, footnote 12, infra. 
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was incidental to that use; and that, accordingly, the wife was an insured 
under the policy. 

The later Connecticut case involved a compulsory motor vehicle 
liability policy (Massachusetts) issued to a woman who lived in Monson, 
Massachusetts. Her son lived in Wales, Massachusetts. The son’s license 
to operate a motor vehicle had been under suspension since 1946, and 
his mother was aware of that fact. On July 31, 1952, the son was driven 
by a friend in the friend’s car to Monson, Massachusetts. They were ac- 
companied by two others. The son asked his mother for permission to use 
her car (insured by the policy) on the weekend for a fishing trip in 
Vermont. She granted the request on the understanding that a licensed 
operator would drive the car. She did not limit the use of the car to any 
particular place. One of the friends drove the son back to Wales where 
he left the car with the son at the latter’s home. On the following evening, 
the son drove the car to a friend’s house and picked up the friend. The son 
then drove around for a time. Finally, the two men went to New York 
City, with the son driving. On the following evening, August 2, on their 
way home from New York with the son driving, the car was involved 
in an accident in Connecticut. After a judgment against the son in Con- 
necticut, the judgment creditor brought action against the insurer which 
contended that the son was not “‘a person responsible for the operation of 
the motor vehicle with the express or implied consent of the owner’”’ within 
the meaning of the policy. 

The Supreme Court of Errors affirmed a judgment against the insurer, 
holding that coverage under the policy was extended to afford protection 
to the insured outside of, as well as within, the state of Massachusetts; 
that, under the terms of the policy, the word “‘insured’’ included “‘any 
x X x person responsible for the operation of the motor vehicle with the 
express or implied consent of the named insured’’; that the policy was to 
be construed according to the law of Massachusetts; that the law of 
Massachusetts ‘‘requires the owner, as a condition of valid registration of 
a motor vehicle, to furnish indemnity to persons who may be injured by 
it’; that one method of furnishing the required indemnity is by taking 
out a policy of insurance; that under Massachusetts law ‘‘the policy must 
contain provisions that liability shall become absolute whenever the loss 
or damage for which the insured is responsible occurs, as respects ‘both the 
owner of a motor vehicle x x x insured thereunder and any person re- 
sponsible for its operation with the express or implied consent of such 
owner’ ’’; and that the son became the bailee and covered by the policy, 
since, while the responsibility for the operation of the automobile was 
placed by the owner on her son with the understanding that he would 


™ Freeman V. Nationwide Mut. Ins. Co., 166 A. 2d 455 (Conn. 1960); R. @ A. 
Case No. 2145. 
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not drive it, still his failure to abide by this condition did not destroy 
his responsibility to the owner for the operation of the car.!” 

It is understood that the Massachusetts law relied upon by the Con- 
necticut court in this case pertains to the compulsory provisions of the 
Massachusetts policy which apply only on the “‘ways of Massachusetts’’. 
Since the court stated that this policy covered in Connecticut as well as 
in Massachusetts, it is assumed that, in addition to the basic compulsory 
coverage, the policy also contained an optional coverage for accidents 
occurring ‘‘off the ways’’ of Massachusetts, here Connecticut. The com- 
pulsory provisions of the policy and the Massachusetts cases cited by the 
Connecticut court had no application to the interpretation of the voluntary 
parts of this policy as it applied in Connecticut. It is suspected that the 
Connecticut court was strongly influenced (although there was no citation) 
by its own views of Connecticut law as expressed in Freeman.** 

Generally, with regard to these New Jersey and Connecticut permission 
cases, it would be difficult (not to say impossible) to draft policy language 
which would preclude coverage in the face of the judicial demand that there 
be coverage under almost any conditions, but this writer is reluctatnly 
persuaded that changes in the standard provisions should be attempted, 
since the insurer underwrites the risk on the basis of the character of the 
named insured and the persons to whom he may grant permission, but has 
no way of underwriting the second permittees to whom the first permittees 
may delegate permission, and it is submitted that a car owner should not 
have to put up with added cost of insurance resulting from a holding of 
coverage under his policy for one whose operation of his car was expressly 
prohibited by the owner! 


EMPLOYEE EXCLUSION 


During 1960, there remained undaunted the annoyingly persistent 
question, Who Is “The Insured’? in the Employee Exclusion,** which 
question never really existed and, in any event, should have been definitely 
settled to everyone’s satisfaction by a policy provision added for the pur- 
pose in 1955. The answer is that “the insured” is only the person claiming 
coverage, i.e., that person coverage for whom is in question. Coverage is 
not intended to be denied to any one insured because the injured is an 
employee of some other insured, even though the other insured may be the 
named insured.?® 


% Clark V. Hartford Acc. & Ind. Co., 166 A. 2d 713 (Conn. 1960); R. & A. 
Case No. 2147. 

*% Footnote 11, supra. 

*“*This policy does not apply . . . to bodily injury to or sickness, disease or death 
of any employee of the insured arising out of and in the course of . . . employment by 
the insured.” 

** For exhaustive (not to say exhausting) discussions of this subject, see Risjord and 
Austin, Who Is “The Insured,’’? 5 Federation of Insurance Counsel Quarterly 52 (Oc- 
tober, 1954); XXIV University of Kansas City Law Review 65 (Fall, 1955); “Who 
Is ‘The Insured’ ’’ Revisited, XXVIII Insurance Counsel Journal 100 (January, 1961). 
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For 1960, the score is a disappointing four correct, three wrong. 

In a case involving Missouri law (and an aircraft policy with sub- 
stantially standard automobile policy provisions so far as this question 
was concerned), the United States District Court for the Eastern District 
of Missouri correctly held that the Employee Exclusion of a policy issued 
to the owner of the aircraft did not preclude coverage for the employer of 
the operator of the plane for liability for injury to a passenger employee 
of the owner named insured.?® 

During 1960, New York reaffirmed its earlier view that, under an 
automobile policy issued to a City, where one police officer injured another 
while operating a police car owned by the city, the Employee Exclusion 
precluded coverage for the city because the injured officer was its employee, 
but did not preclude coverage for the offending police officer since the 
injured officer was.not his employee.!* Of course, the court further prop- 
erly held that coverage was denied the offending police officer by the 
Cross-Employee Exception in the omnibus clause. 

Five 1960 cases involved coverage, under a policy issued to the owner 
of a truck, for the shipper (or his employee), whose negligence in loading 
the truck injured an employee of the truck owner named insured. 

The United States District Court for the Southern District of 
Indiana!® and the Supreme Court of Oregon !® properly held that coverage 
was not precluded by the Employee Exclusion, since the injured was not 
an employee of the person claiming coverage. The Supreme Court of 
Alabama,”° the Court of Appeals of Georgia,” and the Supreme Court of 
Texas”* reversing the Court of Civil Appeals, unfortunately, held that 
there was no coverage for the shipper (or its employee) for its liability 
for injury to a truck driver while the shipper was loading the truck, be- 
cause, while the shipper was a permissive user of the truck and thus other- 
wise covered under the omnibus clause of the policy issued to the truck 
owner, the Employee Exclusion preciuded coverage to the shipper (or its 


*° General Aviation Supply Co. V. Ins. Co. of N.A., 181 F. Supp. 380 (E.D. Mo. 
1960); R. & A. Case No. 1969. 

* City of Albany V. Standard Accident Ins. Co., 7 N.Y. 2d 422, 165 N.E. 2d 869, 
198 N.Y.S. 2d 303 (1960), reversing 8 App. Div. 2d 247, 187 N.Y.S. 2d 242 
(1959); R. & A. Case No. 1816. 

* Leonard V. Union Carbide Corp., 180 F. Supp. 549 (S.D. Ind. 1960); R. & A. 
Case No. 1955. 

* Cimarron Ins. Co. V. Travelers Ins. Co., 355 P. 2d 742 (Ore. 1960); R. & A. 
Case No. 2085. 

Mich. Mut. Liab. Co. V. Carroll, 123 So. 2d 920 (Ala. 1960); R. & A. Case No. 
2109. 

™ Fireman’s Fund Ind. Co. V. Mosaic Tile Co., 101 Ga. 701, 115 S.E. 2d 263 
(1960); R. & A. Case No. 2051. 

® Transport Ins. Co. V. Standard Oil Co. of Texas, 337 S.W. 2d 284 (Tex. 1960), 
reversing Standard Oil Co. of Texas V. Transport Ins. Co., 324 S.W. 2d 331 (Tex. 
Civ. App. 1959); R. & A. Case No. 1802. 
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employee) for the particular injury since the injured was an employee of 
the named insured under the truck policy for injury to whom no insured 
had coverage. 


UsE OF OTHER (NON-OWNED) AUTOMOBILES 


1960 produced a number of unusual decisions regarding coverage for 
the use of a non-owned automobile by a policyholder or by a relative 
resident of his household (or, in one case, by a friend) .”* 

Four 1960 cases involved the use of automobiles “‘stoien’’ or other- 
wise used without the permission of the owner. 

The first was the now famous Sperling** case in New York, which in- 
volved the 1956 Family Automobile Policy which did not specifically 
require that the use of the non-owned automobile be with the permission 
of the owner.”> The named insured’s 16-year-old daughter “‘appropriated”’ 
a stranger's automobile parked on a public street. Attempting to outrace 
pursuit by a suspicious police officer, the girl negligently caused the 
stranger’s automobile to strike another, fatally injuring the owner thereof. 
After a wrongful death judgment against the girl, the judgment creditor 
recovered judgment against the insurer under the family policy issued to 
the girl’s mother, and the Court of Appeals affirmed on the grounds that 
the girl qualified for coverage as a “‘relative’’ and that permission to use 
a non-owned automobile was not required by the policy. The decision in 
the Court of Appeals was four to three. Neither the majority nor the 
dissenting opinion cited the earlier Michigan case 7 which appears to be 


= The 1958 edition of the Family Automobile Policy, for instance, covers the use 
of “‘any non-owned automobile,” defines that term as meaning ‘‘an automobile or trailer 
not owned by or furnished for the regular use of either the named insured or any relative, 
other than a temporary substitute automobile,’’ and provides that the “Persons Insured”’ 
are 

“‘(b) With respect to a non-owned automobile, 

(1) the named insured, z 
(2) any relative, but only with respect to a private passenger automobile or 
trailer, 
provided the actual use thereof is with the permission of the owner; 
(c) Any other person or organization legally responsible for the use of 
¢)) x‘ x 
(2) a non-owned automobile, if such automobile is not owned or hired by 
such person or organization, 
provided the actual use thereof is by a person who is an insured under x x x 
(b) above with respect to such x x x non-owned automobile.” 
Note: the wording italicized was new with the 1958 edition. 

* Sperling V. Great American Ind. Co., 7 N.Y. 2d 442, 166 N.E. 2d 482, 199 
N.Y.S. 2d 465 (1960), affirming 8 App. Div. 2d 986, 191 N.Y.S. 2d 150 (1959); 
R. & A. Case No. 1987. 

* That requirement first appeared in the 1958 edition of the Family Automobile 
Policy, see footnote 23, supra. 

* Bowman V. Preferred Risk Mut. Ins. Co., 348 Mich. 531, 83 N.W. 2d 434 
(1957); R. & A. Case No. 1451. 
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in point and to support the majority view here. The results seems appropri- 
ate under the 1956 Family Automobile Policy, although the majority 
opinion made several statements which were both incorrect and inapplicable 
and therefore doubly unfortunate. 

The next unauthorized “‘joy ride’’ was in Texas by a 13-year-old boy 
who took off in the automobile of a girl who roomed and boarded with 
the boy’s family but was not a “‘relative’’. After the usual collision, the 
boy became legally obligated to pay fixed amounts to the owner of the 
other car damaged in the collision and to the roomer for damage to her 
car. 

The roomer’s insurer (subrogating to recover an amount paid under 
the collision coverage of the Family Automobile Policy issued to the 
roomer) and the other car owner brought action against the Family Auto- 
mobile Policy insurer of the boy’s family. 

The Court of Civil Appeals held that, as to coverage for damage to 
the stranger's automobile, the boy was insured under his family’s Family 
Automobile Policy with respect to his use of the roomer’s non-owned (as 
to his family) automobile, notwithstanding the fact that he was operating 
the automobile without permission, because he was a “‘relative’’ of the 
named insured under his family’s policy, but that he was not insured 
under the roomer’s policy because he was not a member of her household 
and did not have permission to operate the automobile owned by her.” As 
to coverage for damage to the roomer’s automobile, the Court of Civil 
Appeals held that the boy was not insured under his family’s policy because 
it afforded no collision coverage and because “‘damage such as suffered by 
x x x [the roomer] x x x would never be payable under liability insurance 
carried by the person driving the automobile at the time it was damaged”’. 

A reason better than that just quoted for non-coverage for damage 
to the roomer’s automobile would have been the exclusion in the family 
policy for damage to “‘property x x x in charge of the insured’’. Since the 
family’s Family Automobile Policy apparently did not contain the 1958 
and later requirement for permission by the owner for the use of a’ 
non-owned automobile, the results of this decision seem appropriate. 

The “‘stolen’’ car series now shifts to Delaware. The 16-year-old 
“culprit’’ lived with his mother and stepfather, the latter holding a 1956 
edition Family Automobile Policy. The boy “‘stole’”’ the car of a neighbor 
and then became involved in a collision in which his two companions were 
injured. The stepfather did not notify his insurer of the accident until he 
was advised by another carrier interested in the accident that there might 
be coverage under the family policy. The stepfather accordingly notified 
his insurer of the accident 85 days after the accident. The insurer dis- 


* State Farm Mut. Auto. Ins. Co. Vv. Walker, 334 S.W. 2d 458 (Tex. Civ. App. 
1960); R. & A. Case No. 1992. 
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claimed liability on the ground that no notice of accident was given “‘as 
soon as practicable’. The 16-year-old boy was sued in a Delaware court. 

In an action for a declaratory judgment by the insurer against the 
stepfather and others in the United States District Court for the District 
of Delaware, the stepfather and the boy’s actual father (who was an 
attorney and on friendly terms with the stepfather) testified that it never 
occurred to them that there might be coverage under the policy. There was 
also evidence that the insurer later changed its family automobile policy ‘‘so 
that it would not again be liable under similar circumstances’’.*8 

The District Court denied the insurer’s prayer for a declaratory judg- 
ment, holding that ‘‘now that these facts have been called to’”’ the insurer’s 
“attention, it is significant that it has rewritten the policy so that it would 
not again be liable under similar circumstances’; that the court was ‘‘thus 
permitted the inference that it has never even occurred to the’ insurer 
“itself that the terms of its policy were so broad as to include such un- 
common facts’; that failure to consider that his policy would cover the 
boy under the unusual facts was not unreasonable; and, therefore, that 
the giving of notice when possible coverage was first suggested to the step- 
father satisfied the notice requirement of the policy that notice of the acci- 
dent be given “‘as soon as practicable’’.*® 

Here, the insurer appears to have conceded that the boy had coverage 
under the 1956 Family Automobile Policy and argued only lack of com- 
pliance with the Notice of Accident requirement. 

As in Delaware, where the fact that the non-owned automobile was 
“‘stolen’’ accentuated rather than discouraged coverage because the fact of 
coverage was so unusual as to excuse non-suspicion of coverage by the 
persons who should have seen that notice of accident was given, so in 
Iilinois, the misappropriation of a non-owned automobile was so gross 
as to be thought to produce coverage for another and even less tenable 
reason. 

An employee of a public utility in Chicago held an automobile liability 
policy covering his Buick and covering his use of non-owned automobiles, 
not requiring permission of the owner, but excluding the use of any non- 
owned automobile furnished for his regular use. This employee was fur- 
nished by his employer with a Chevrolet passenger car to be used by him 
during his working hours in the performance of his duties in connection 
with the business of his employer. At the conclusion of his day’s work, 
it was the duty of the employee to return the Chevrolet automobile of 
his employer to the shop of his employer. Prior to May 2, 1957, he had 


* The change was to newly require permission by the owner, see footnotes 23 and 25, 
supra. 

*” Home Ind. Co. V. Ware, 183 F. Supp. 367 (D. Del. 1960); R. & A. Case No. 
2021. : 
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never used the Chevrolet to take him anywhere except upon the business 
of his employer and during his working hours. On that day, the employee 
made his last call for the day and, instead of returning the Chevrolet to 
the shop of his employer, he proceeded to visit friends in Chicago. About 
11:00 PM, he was driving the Chevrolet car when it was involved in a 
collision. Two people were injured and two other automobiles were dam- 
aged. The insurer refused to recognize any liability under its policy. Upon 
the advice of counsel, the employee settled one of the personai injury 
claims. Three actions were brought against him. 

In an action by the employee against the insurer to recover the amount 
he had paid in settlement of the one personal injury claim and for a decree 
construing the provisions of the policy, the insurer appealed from an ad- 
verse judgment, on the theory that the policy did not cover the Chevrolet 
because it was an automobile which had been furnished to the employee 
by his employer for the regular use of the employee. 

The Appellate Court affirmed on the ground that the Chevrolet was 
furnished the employee for regular use only in connection with his employ- 
ment and that his use of the Chevrolet at the time of the accident was not 
in connection with the regular use for which the Chevrolet was furnished, 
but was an isolated, casual, unauthorized use of the Chevrolet.° 

It is interesting to speculate what this court would do under similar 
facts involving a 1958 or later policy requiring permission of the owner 
for the use of a non-owned car, especially in view of the Illinois inclina- 
tion to follow the “‘initial permission’”’ rule. 

Regardless of permission, this case was wrong in holding that the 
“furnished for regular use’’ exclusion did not apply on the ground that 
this Chevrolet was not at the time of the accident being used pursuant to the 
use for which it was furnished. The exclusion does not concern itself with 
the particular use at the time but rather with status. If the automobile 
is furnished for regular use (as this Chevrolet indubitably was) every use 
of it was excluded, whether or not pursuant to the use for which it was 
furnished. 

Section 343.15, Wisconsin Statutes, requiring sponsorship of the appli- 
cation of a minor for a driver's license, provides that, if the sponsor signs 
the child’s application for a driver’s license, the negligence of the spon- 
sored driver is imputed to the sponsor, and makes the sponsor liable for any 
damages caused by the negligence of the sponsored driver. 

In three 1960 Wisconsin cases, where the parent had so sponsored the 
son’s application, liability of the parent under the statute for the operation 
of a non-owned (by the parent or the son) automobile by the son was 
held covered under the parent’s automobile liability policy, notwithstand- 


* Schoenknecht V. Prairie State Farmers Ins. Assn., 27 Ill. App. 2d 83, 169 N.E. 2d 
148 (1960); R. & A. Case No. 2079. 
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ing that the parent was not present in the non-owned automobile,*! and 
two of those cases** reached the further conclusion that such liability was 
imposed by law and not assumed under contract so that the Contractual 
Liabilty Exclusion** of the policy did not preclude coverage. 

While earlier cases in other jurisdictions divided,** it is felt that, at 
least applied to its statutory set-up, the Wisconsin decisions favoring cover- 
age are correct, since the policies do not require that the named insured be 
an operator or occupant of the non-owned automobile and the obligation 
is imposed by law (statute), not by contract, even though the sponsor 
signs the application. 

The pendulum swings west to California, where, although the named 
insured may have coverage for the use of a non-owned automobile where 
he is not in the automobile, if he is in it as a passenger, he appears to have 
no coverage, even where he causes the accident! 

In a case involving California law, a male passenger in an automobile 
owned and operated by a girl was sued by injured third parties who 
alleged that the accident resulted from the action of the male passenger 
engaging in conduct (of a nature not disclosed) which distracted the at- 
tention of the girl from her driving chores. In a declaratory judgment 
action to determine whether the passenger had coverage and was entitled 
to defense under a policy issued to him, the United States District Court 
for the Northern District of California held not, since the allegation that 
the passenger distracted the driver was ‘‘an issue irrelevant to the matter 
now before the court’’ and the word “‘use’’, pertaining to use by the in- 
sured of a non-owned automobile, could not reasonably be construed to 
cover the insured passenger’s situation in the girl’s automobile, since “to do 
so would, in effect, extend its coverage to any situation wherein the insured 
is the occupant of an automobile. Clearly, this is neither the intended nor 
apparent meaning of the policy’’.*> On the contrary, the policy both in- 
tentionally and obviously covers the insured where (as alleged in the 
damage cases) he engaged in conduct which caused the driver to lose control 


* Mancheski V. Derwae, 11 Wis. 2d 467, 105 N.W. 2d 773 (1960), R. & A. Case 
No. 2105; Klatt v. Zera, 11 Wis. 2d 415, 105 N.W. 2d 776 (1960), R. & A. Case 
No. 2106; Asleson V. Hardware Dealers Mut. Fire Ins. Co., 106 N.W. 2d 330 (Wis. 
1960); R. & A. Case No. 2125. 

*® Klatt and Asleson, footnote 31, supra. 

‘This policy does not apply x x x to liability assumed by the insured under any 
contract or agreement’’ (1955 standard provisions. The exclusion is not carried in the 
Family, Special (1959), nor Package (1959) policies). 

* The Wisconsin rule is supported by one California case, Fazzino V. Ins. Co. of N.A., 
152 Cal. App. 2d 304, 313 P. 2d 178 (1957); R. @ A. Case No. 1444; Contra: 
Osborne V. Security Ins. Co., 155 Cal. App. 2d 201, 318 P. 2d 94 (1957); R. & A. 
Case No. 1534; and Buckeye Union Cas. Co. v. Bell, 249 F. 2d 211 (C.A. 7th, 1957, 
appealed from S.D. Ind.) ; R. & A. Case No. 1521. 

3 Potomac Insurance Co. V. Ohio Cas. Ins. Co., 188 F. Supp. 218 (N.D. Cal. 1960) ; 
R. & A. Case No. 2116. 
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of the car. It is hard to understand the court’s statement that the allega- 
tions in the actions brought against the passenger were “‘irrelevant to the 
matter now before the court’. They were practically the only thing that 
was relevant in determining the obligation of his insurer to defend the 
passenger, whatever the actual facts may have been, and, if the result in the 
damage suit should determine that the passenger was liable on some such 
basis, he obviously had coverage under his own policy. 

The pendulum swings back east to Colorado and stops with the most 
fantastic case of all. 

After an evening spent at a home in Denver, the host asked the first 
departing guest to use the host’s automobile to drive the second departing 
guest home. The two guests left in the host’s automobile, with the first 
guest driving and the second riding as a passenger. Sometime later, there 
was a collision with another car with resulting injuries to the driver and 
two passengers in the other car. 

The injured in the other car brought actions against our driver, passen- 
ger, and owner. The owner was dismissed on motions by the injured 
passengers. Apparently for lack of proof that the driver was the agent of 
the passenger, the court dismissed the action as against our passenger and 
entered judgments against our driver. After collecting the policy limit from 
the insurer of the owner of our car, the judgment creditors sued the in- 
surer of the passenger in our car claiming that he was using the non-owned 
automobile by riding in it, which, of course, was true. The same district 
judge who dismissed the damage suit as against the passenger, on the 
ground that the driver was not his agent, held that, since the passenger 
was “‘using’’ our (as to him) non-owned automobile, the driver was 
legally responsible for the use of the car by the passenger, and the driver 
was accordingly covered as an insured under the passenger’s policy!%* 

The judgments will probably be appealed to the Supreme Court of 
Colorado. Insurance Commissioner Sam Berry of Colorado is quoted*? as 
stating that, if this decision stands, automobile liability rates would increase 
at least 33%. 

Our information is that the policy involved was a 1956 Family Auto- 
mobile Policy (the 1956 Family Automobile Policy, the 1958 Family 
Automobile Policy, the 1959 Special Automobile Policy—Stock, and the 
1959 Package Automobile Policy—Mutual have almost identical lan- 
guage) reading as follows: 


Liability. To pay x x x all sums which the insured shall become 
legally obligated to pay x x x because of x x x bodily injury x x x 
arising out of the use of x x x any non-owned automobile. 


* Alberta V. Kling, D.C. City and County of Denver, Colorado, No. B 26531, 
B 25830, and B 26842 (1960); R. & A. Case No. 2169. 


™ The National Underwriter, issue of December 30, 1960. 
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Persons Insured. (b) With respect to a non-owned automobile, the 
named insured |the passenger] x x x (c) Any other person [the 
driver] x x x legally responsible for the use x x x of an x x x auto- 
mobile x x x provided the actual use thereof is by a person who is 
an insured under x x x (b) above [the passenger] with respect to 
such x x x automobile. 


Under these policies, the legal obligation of the insured must arise out 
of the use of the automobile. While the passenger, as using, was covered, 
he was held not liable. The driver would have been covered to the extent 
that he was legaily responsible for the use of the automobile by the passen- 
ger. The passenger was undoubtedly using the automobile, but how could 
the driver have been legally responsible for that use by the passenger when 
even the passenger was not liable for his use? How can one be vicariously 
liable for the use by another who was not at fault and is not liable for 
his own use? The driver’s legal responsibilty arose from the driver’s use 
of the automobile. 

In claiming coverage for the driver, it could be asserted that he has 
coverage for Ais use because the automobile was also being used by the 
passenger. This brings us to the words “‘actual use’’, which must have a 
meaning distinguished from, perhaps, constructive use, as by the absent 
owner. Very likely, it means personal physical use. But it must mean 
more than that. Unless it means the very use for which the person claiming 
coverage is legally responsible and no other use, the whole “‘provided” 
clause is meaningless. Accordingly, here it means the driver’s use and, since 
the driver was not an insured under “‘(b) above’’, his legal responsibility 
was not covered. 

Perhaps, to justify the result here, it may be argued that the policy is 
ambiguous. Granted the policies under discussion here could have been 
clearer. The “‘provided”’ clause could and probably should have been keyed 
to ‘‘such use’’ rather than to “‘the actual use thereof’’. Then it might have 
been clearer that the term “‘any other person x x x legally responsible”’ for 
a use would have included only persons whose legal responsibility arose 
from the use by a person insured under (b), i.e., here, the named insured. 
The only function of (c) is to insure persons, such as employees and prin- 
cipals, vicariously liable for the use of the automobile by a person other- 
wise insured. 

The ambiguity rule contemplates a choice between two or more reason- 
able constructions of the use of given words. The construction selected by 
the District Court here is not reasonable. The construction of an insur- 
ance policy (especially where, as here, the result does not affect the in- 
terests of the policyholder—who, be it remembered, was the passenger) 
should not entirely disregard underwriting responsibility and make cover- 
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age dependent upon such a fortuitous circumstance as the presence in the 
automobile of a policyholder whose presence is unconnected with the acci- 
dent. 

Liability insurance policies are designed to cover the liability of the 
policyholder and certain selected other persons for a specified premium 
which, in turn, is measured by the estimated exposure. A liability insur- 
ance company may be a great white father but it can’t insure in one policy 
for a small premium the liability of everybody in the world. Accordingly, 
the insurance is restricted to (a) certain persons for the acts of whom the 
policyholder has a legal or moral responsibility, i.e., himself, his spouse, his 
relatives, and any operator of his automobile with his permission and (b) 
other persons vicariously liable for the policyholder’s acts or for the acts of 
his spouse, relatives, or operator with permission. There is no legal or moral 
responsibility toward a stranger who is operating a non-owned automobile, 
merely because the policy-holder is a passenger in that vehicle, and there is 
no reason why the policyholder should be compelled to pay premiums 
to insure such stranger. 

It should further be borne in mind that if the policy of one passenger 
applies, so does that of every other passenger, so that if, here, there had been 
five insured passengers instead of one, the driver would have been covered 
by six (including the policy issued to the car owner) policies instead of 
two! 

It is hoped that the insurance industry gives consideration to amicus 
curiae participation in the appeal from the judgment against the passen- 
ger’s insurer. 


Iu Memoriam 


Friends of Mrs. Gregory Brunk of Des Moines were saddened 
by her untimely death on February 26, 1961. Members will recall 
that she accompanied Gregory to many of our past conventions 
and participated in Federation activities. We express our deep sor- 
row to her family. 








